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City   Attorney's   Of-fice 
Of-ficial    opinions   o-F 
the   City    Attorney   of 
the 


SAN  FRANCISCO 
PUBLIC  UBRARY 


OPINIONS  JULY  to  DECEMBER  195l  INCLUSIVE 


-  A  -  Year  19^1 

Opinion  No. 

ABANDONMQJT  -  "Responsibility  of  -ecreat  on  and  Park 

Department  to  operate  Coast  Guard  Station  after  14.57 

ABSEHTEE  Paper  Ballots  1+63 

ADJOINING  Proposed  St.  Mary's  Garage  -  Underpinning  of 

Buildings  k$0 

AD:"1INISTRATI0N  of  Youth  Guidance  Center  -  Juvenile 

Probation  Officer;  Exercise  of  :^owers  in  I4.6O 

ADMISSION  Day  Celebration  -  Trip  of  liembers  of  Drill 

Team  of  i-lre  Department  to  Nevada's  l|i+j6 

ACT  -  Interpretation  of  State  Housing  -  Whether  Con- 
version in  use  of  Building  from  Dwelling  to  iiotel 
Req  dres  Entire  Building  to  Coaform  to  Provisions 
of  Act  or  only  Part  being  Altered  l+i+O 

ACT  -  Taft-Hartley  42I4. 

ACTION  -  Has  Retirement  Board  the  Power  to  Rescind  or 

r^econsider  its  -  In  Connection  with  Appealing  from 

a  Decision  of  the  superior  Court  -  Fraxik  T.  Kennedy 

Appeal  1+82 

AID  -  Lien  for  Indigent  -  Extended  to  Husband  on  Separate 

f^operty  of  ^ife  should  be  i^leased  1^.51 

AMOUNT  -  Penal  of  Bid  Bond  May  be  Specified  as  "Ten  Per 
cent  (10^)  of  the  Amount  Bid";  All  Bids  Submitted 
should  be  '^ubllcly  read  at  the  Opening  of  Bids  1+53 

AH  Urgency  or  Emergency  must  Exist  before  an  Appointing 
OxTlcer  may  be  Authorized  by  the  Civil  Service 
Commission  to  Make  an  Emergency  Non-Civil  service 
Appointment  under  Section  11+9  of  the  Charter  1+66 

ANNUAL  Compensation  of  Employee  -  Health  Service  Board, 

Power  to  Grant  Exemptions  Based  upon  I4.35 

APPLICANT  -  City  Planning  Commission's  Jurisdiction  over 

Property  of  Deceased  )|J|9 

APPLICABILITY  of  Residential  Qualifications  of  Charter 
Section  7  to  Appointment  of  Juvenile  Probation 
Officer  I4.26 


-  A  -  Year  Iv^l 

Continued  Opinion  No. 

APPLICATION  is  Still  ''end'nr  before  the  Coiomisalon  - 

Where  no  Resolution  has  been  Adopted  by  the  City 
Planning  CoDEnission  Approving  or  Disapproving  of 
a  Proposed  Change  of  Zone,  The  14.72 

APPLICATION  of  American  District  Telegraph  Company  for 

Cancellation  of  its  /franchise  I4J.2 

APPLICATION  -  Stipulations  as  to  "Character  of  Improve- 
ments" In  -  for  Reclassification  of  Property} 
City  Planning  Co  Lrnlssion  can  only  accept  voluntary 
Stipulations;  Cannot  a  cept  Stipulations  as  to  the 
Use  of  Property;  Cannot  l^ixact  Stipulations  as  to 
dharacter  of  Iiaprove.aents  can  only  be  oifored  by 
tha  ^egal  Owner;  "Interested  Property  Ovrner"  De- 
fined 413 

APPOINTINO  Officers  -  V/ho  May  be  -  Delegation  of  Power      1^1$ 

APPOINTMENT  by  City  and  County  of  Public  Health  Wurses  - 

Credential  Requirements  for  l\JbQ 

APPROVE  of  Morris  H.  Levy  Receiving  Compensation  for 
Services  Previously  .tendered  to  lalais  Creek 
Reclamation  District  -  Right  of  Civil  Service 
Commission  to  1^61 

ART   Commisiion;  Ap oroprlati  ns  for  Landscaping,  Etc.; 

Necessity  of  Charter  Amendment  i).78 

ART  Commission  -  Registration  of  iilame  "  San  'rancisco 

T'ops"  I448 

ART  Com-Tiiasion  -  Sale  of  Program-Catalogue  In  Connection 

with  Art  Exhibition  in  Palace  of  Pine  Arts  1^.21 

ARCHITECT  -  Recreation  Centers  Contracts;  Liability  of      1|.33 

ASSESSMENT  -  Board  of  Superviaors,  Procedure  on  Ob- 
jections Hearing  and  Appeal  for  Street  l^$2 

AUTHORITY  of  City  and  County  of  San  rancisco  to  Assure 

Obligation  of  'laixitalalng  a  Street,  Title  to  w-J.ch 
Remains  in  the  Department  of  the  iiavy  1^.31 

AUTHORITY  -  Parking  -  Power  to  Accept  Funds  for  Surveys     1\16 

AUTOMOBILES  -  Basis  of  Collection  of  Purchase  or  Use 

Tax  on  Leased  I4.77 


Alff  C0MMI5SI0II  Opinion  No. 

Y«ar  1^51 

ART  CorB«lssion|  Approprlatl  >n8  for  r>«ndseapin^»  ..tc.j 

M«c*38lt7  of  Charter  AmandnMnt  47i 

ART  Coimlasion  •  Sale  of  Program-catalogue  in  Connection 

with  Ax»t  Exhibition  in  Palace  of  Kine  Arts  I4.2I 

RUPERT  Meleon  -  .'^ottle  Lifter  l^Sk 


-  B  -  Year  1V51 

Opinion  No. 

BALLOTS  -  Absentee  Paper  I4.63 

BAMKRUPTCY  of  L#  Blanc  Corporation;  Powera  of  united 

States  Coirtj  Collection  of  Delinquent  Taxes         lj.71;- 

BASIS  of  Collection  of  Purchase  or  Use  Tax  on  Leased 

Automobiles  l^.?? 

BELL,  D.V.  -  Private  A.-nbulance  -  Section  2i|.6  of  Health 

Code  -  Constitutionality  of  il.29 

BENEFIT  -  Death  -  Mrs.  ^asraussen  427 

BID  ^nd  -  Defect  in  -  Effect  of  on  Power  to  Award 

Contract  to  Low  Bicder  i|.83 

BID  Bond  May  be  Specified  as  "Ten  x'er  Cent  (10)^)  of  the 

aiaount  Bid";  All  ^.ids  Subioi  i  ted  should  be  'ubllcly 

read  at  the  Opening  of  3ids  -  Penal  Amount  of        ij.53 

BID  -  Invalidity  of  -  Submitted  Tor  St.  I'lary's  Square 

Garage  Project  Lease  ii.79 

"BLOOD  BANK"  is  not  a  "Health  Institution"  V/lthin  the 

Provisions   of  the  Zoning  Law  i4.1l4. 

BOARD  HEALTH  SERVICE  J  Power  to  Grant  I:;xe  apt  ions  Based 

upon  Annual  Compensation  of  Employee  14.35 

BOARD  of  Supervisors,  Procedure  on  Objections,  Hearing 

and  Appeal  for  Street  Assessment  l\$2 

BOARD  of  Supervisors  Prior  to  Commencement  of  Action 

or  Proceed  ng  -  laiver  of  statute  of  Limitation 

by  1^.62 

BOND  -  ^ithful  Performance  -  and  Fidelity  Bond  Re- 
quired by  Redevelopment  Agency  l\JbJ 

BONDS  -  Loans  of  Surplus  rounds  derived  from  -  To  Meet 

Obligations  of  Appropriations  from  other  Authorized 

Bond  Funds,  Pending  Receipt  of  Proceeds  from  the 

sale  of  Latter  Bonds  I4.6I4. 

BOTTLE  Lifter  -  Rupert  Nelson  l^$l^. 

BRYANT  Street  to  University  Ho  and  'eservoir  Property  - 

Water  Department  -  Proposed  Removal  of  Yard  from     I4.39 


•  B  •  Year  1^51 

Continued  Opinion  Ko. 

^TLDTNO  Co<l»   -   Building  Opening?*   -  Cfthlll   Bros*    G  m- 
■truetion  at  anoom*  ;  tr«»t  -   iiffect  of 

T  ssunnce   of  .ir    Par  nit  ifl6 

BUILjDIIW  rroa  Dwellinj   to  ;(otel     eq   Ires   iantlr© 

Building  to  C^  tfoxna  to   •Provisions   or  Act   or 

only   Part  being  Altered  -  Interpretation  of 

State   eious  ng  Aot|    wnethor  Coaversion  In  use 

of  1^40 

BUILDIiiUS  Adjoining  ^^Tooosed  St.     iary'e  Garage  - 

nnder Dinning  of  li.50 

BXHMBB  Quarry  -   Deposit  of  W.    0.   Tyson  on  Bid  for 

^^ase   -   .^ater  I'epart^aont  ij.3i4. 

BYl^MRr  Quarry  -  neposlt  of   u,   0«  Tyaon  on  Bid  for  Lease  - 

.ater  Department  14.69 


BOARD  OF  SUPERVISORS  Year  1951 

Opinion  No. 

APPLICATION  of  American  District  Telegraph  Company 

for  Cancellrtion  of  Its  Tranchlse  14.12 

AUTHORITY  of  Recreation  and  Park  Commission  to  Enter 
Into  a  Lease  with  Equestrian  Foundation,  In- 
corpornted,  Perilttlng  said  Non-Proflt  Cor- 
poration to  Erect  Stable  Facilities  In  Golden 
Gate  Park  1|.56 

CAN  Municipal  Employees  Retired  prior  to  19l4.7#  Under 
the  Provisions  of  Section  165  of  the  Charter,  Be 
Considered  as  "Members  of  the  Retirement  System" 
as  that  Phrase  Is  Used  In  Section  165  of  the 
Charter?  1^.71 

CITY  Planning  Com;nl3slon'a  Jurisdiction  over  Property 

of  Deceased  Applicant  l\l\.9 

CONDEMNATION  of  Property  for  Public  Use;  Right  of 

Tenant  to  Compensation  for  Damage  to  Improvements 

In  Absence  of  a  Term  Lease  I4.59 

COiJSTRUCTIO"  of  Stairway  on  Pedestrian  Right  of  Way 
and  over  Sewer  Line;  Responsibility  for  Upkeep 
and  *^lntenance  of  stairway  I4.23 

HEALTH  Service  Board,  Power  to  Grant  Exemption  Baaed 

upon  Annual  Compensation  of  Employee  14-35 

LEASE  of  Property  under  Jurisdiction  of  Recreation 

and  Park  Commission  for  Development  as  Facility 

for  ''loorlng  of  Yachts  and  other  Water  Craft  I4.8O 

LEGALITY  of  Procedure  for  Creation  of  Position 

Coroner  N-10  (Part  Time)  I4.32 

LIABILITY  of  City  and  County  of  San  Francisco  to  Pay 

for  Improvements  -  John  Mulhem  Company  14,76 

NECESSITY  of  Election  on  Discontinuance  of  portion 

of  McLaren  Park,  if  no  Protests  made  ^k$ 

ORDINANCE  Prohibiting  Private  use  of  City  and  County 

Vehicles  I4.75 

PARKING  Authority  -  Power  to  Accept  Funds  for  Survey       I4J.6 


BOARD  OP  SUPERVISORS 


Continued 


TA?T-HARTLEf  Act 

WAIVKR  Of  Statute  of  M.ialtatlon  by  Board  of  Super- 
visors Prior  to  Conunencement  of  Action  or 
Proceeding 

WATER  Departinant  -  Byrnes  "uarry  -  Deposit  of  W.  0. 
Tyson  on  Bid  for  Lease 

WATER  DepartuMnt  -  Byrnes  Quarry  -  Deposit  of  W.  Ot 
Tyson  on  Bid  for  I^ease 


Year  lv5l 
Opinion  i^o. 

M>2 
11.69 


/ 

-  C  -  Year  1951 

Opinion  No. 

CALIFORNIA  Historical  Society  to  take  possession 
of  Old  Records  -  Destruction  of  Records; 
Hight  of  428 

CALIFORNIA  ST.  R.R.  CO,  i^urchase  of  Operative  Pro- 
perties -  Offset  Claims  of  t^ompaiiy  against 
Claixas  of  oity  -  Not  Ciift  of  Public  r'unds  1^.37 

CAN  Civil  Service  Commission  Refuse  to  Certify  the 
-lit^est  Eligible  on  a  List  of  Eligibles, 
Sased  Solely  upon  a  statement  of  a  Department 
Head  of  ^^lleged  Unsatisfactory  Work  at  Some 
Previous  Time  lp.7 

CAN  Municipal  Employees  'etlred  ''r:  or  to  19i4.7»  Under 
the  Provisions  of  Section  165  of  the  Charter, 
be  Considered  as  "Me  ubers  of  the  Retirement 
System"  as  that  Phrase  is  used  in  Section  165 
of  the  Charter?  I4.7I 

CANCELLATI  .;  of  its  .^anchise  -  Application  of  A.tierican 

District  Telegraph  Company  for  4.12 

CELEBRATION  -  Trip  of  Meinbera  of  Drill  Team  of  -^re 

Department  to  iievada*s  Adiission  Day  I1J4.6 

"CHARACTER  of  I nprovements"  in  pplication  for  Re- 
classification or  Property;  stipulations  as  to  - 
City  Planning  Commission  can  only  accept  Voluntary 
Stipulations;  Cannot  accept  Stipulations  as  to 
the  Use  of  'Property;  Cannot  Kxact  Stipulations 
aa  to  Parking  i<'acilitie8;  Stipulations  as  to 
Character  of  i  iproveioents  can  only  be  offered  by 
the  Legal  Ovmer;  "Interested  Property  Owner" 
Defined  1|.13 

CHARTER  -  An  Urgency  or  Emergency  must  ijcist  before  an 

Appointing  Officer  may  be  Authorized  by  the  Civil 
Service  Coiomisslon  to  make  an  Emergency  iJon-Civll 
Service  Appointment  under  Section  li4.9  of  the  14^6 

CHARTER  Section  7  to  Appointment  of  Juveaile  Pro- 
bation Officer  -  Applicability  of  Reside  .tial 
Qualifications  of  1|.26 

CHARTER  section  35«5i  -  Holidays  for  i>Iembera  of  the 

Police  Department  under  1^06 


-  C  -  Year  lv5l 

Continued  Opinion  No, 

CHARTER  faction  36  -  Holidays  for  UniformBd  Force  of 

The  Plre  Department  under  1^.06 

CHECK  Prior  to  Death  of  a  .iember  of  the  Retirement 
System  -  Effect  of  Drawing  of  Warrant  and 
Mailing  of  1^19 

CITY  AND  COUNTY  -  Authority  of  -  of  San  -'ranclsco 
to  Assume  Obligation  of  Halntalnlrig  a  Street, 
Title  to  wiich  Remains  in  the  Department  of 
the  ^avy  14.31 

CITY  AND  COUNTY  Services  for  Former  i-Iarket  Street 

Railway  Employees  in  Promotional  Exaiolnation  14.614. 

CITY  AND  COUNTY  Vehicles  -  Ordinance  Prohibiting 

Private  use  of  14,75 

CITY  Planning  Commission  Approving  or  Disapproving 
of  a  Proposed  Change  of  Zone,  The  A  ipHcation 
is  Still  "ending  before  the  Commission  -  Where 
no  Resolution  has  been  Adopted  by  the  I4.72 

CITY  Planning  Co-Tnission's  Jurisdiction  over  ?rop*rty 

of  Deceased  Applicant  I4J4.9 

CITY  -  Rights  of  Temporairy  Employee  in  Naval  Service 

for  Thirty  Days  Compensation  from  I4.II 

CIVIL  Service  Com-Tiission  to  Approve  of  Morris  H.  Levy 
Receiving  Go.Tipensation  for  service  -Previously 
Rendered  to  Islais  Creek  {eclamation  District  - 
Right  of  ijAl 

CIVIL  Service  -  Janitorial  Services  -  Intermittent 

with  Equipment  -  Sec.  1/4.2  Charter  I4.O7 

CLERICAL  Errors,   ower  of  City  Planning  Co  omission 
to  Correct;  Procedure  to  be  Followed  by  City 
Planning  Co/imission  on  Acceptance  of  stipula- 
tions as  to  "Character  of  Improvements"  Pur- 
suant to  section  I4.7  of  the  City  Planning  Code  I4.2O 

CLOSING  Of  Offices  to  Public  Access  on  Saturdays; 

Effect  on  Saturday  Employments  I4.22 

COAST  auard  Station  after  Abandonment  -  Responsibility 

of  Recreation  and  Park  Department  to  Operate  I4.57 


-  C  -  Y«ar  1951 

Continued  Opinion  No. 

CODE  Building  -  building  Openings  -  Calilll   Bapoa,   Con- 
struction at   3^0  sanaoioe  Street   -  ElTect  of 
Issuance  of   Building  Per  It  I4J.8 

COLLECTION   -  Basis  of   -  of   Purchase   or  Use  Tax  on 

Leased  Automobiles  1|.77 

COLLECTION   of  Delinquent  Taxes  -  Bankruptcy  of  Le  Blanc 

Corporation;    Powers   of  United  States   Court  l^.Ti\. 

COJt'ENCKMENT  of  Action  or   "Proceeding  -   waiver  oi' 

Statute  of  Limltatloii  by   ooard  of  Supervisors 

^rlor  to  14.62 

"COili-ERCIAL  GARAGE"  Prohibited  In  Co.timercial  District       14.30 

COMMISSION  Art  -  Appropriations  for  Landscaping,  Etc.; 

^iecesslty  of  Charter  Ajoendraent  14,78 

COM Hr.SION  -  Art  -  Sale  of  Program-Catalogue  in  Connec- 
tion with  Art  Exhibition  in  Palace  of  Pine  Arts      I4.2I 

COMPANY  -  John  Mulhern  -  Liability  of  City  and  County 

of  San  ?ranclsco  to  Pay  for  Improvements  I4.76 

COMPENSATION  of  Employee  -  Health  Service  Board,  Power 

to  Grant  Exempt  Ions  :  ased  upon  Annual  lj.35 

COMPETENCY;  Effect  of  Decreo  of  Accepting  Resignation 
of  Guardian;  i;estoratlon  to  Capacity  of  Hazel 
Claar  lil\.;^ 

COMPLETION  of  Roofs  of  Gymnasium  Buildings  under 

:*creation  Commission  Contract  22-A  -  recreation 

and  Park  Conmlsslon  I4.58 

CONDBMNATIOH  Of  Property  for  Public  Use;  Right  of 

Tenant  to  Compensation  for  Damage  to  Improveiients 

In  Absence  of  a  Term  Lease  14-59 

CONDITIONS  -  forking  -  as  a  Part  of  Salary  Ltandardizat  on 

Ordinance  I4J4.7 

CONSTITUTIONALITY  of  -  D.V.  Bell  -  Private  Ambulance 

Section  2I4.6  of  Health  Code  I4.29 

CONSTITUTES  a  "Street  Railway  System"  under  the  Pro- 

Tlslons  of  Section  151.3  of  the  Charter  I4.05 


-  c  - 


Year  1951 


Continued  Opinion  Mo, 

CONSTRUCTION  of  Stairway  on  ^^edestrlan  Right  of  Way 
and  Over  Sewer  i-<lnej  Hesponsibllity  for  Up- 
keep and  :-ia  ixtenance  of  f.talrway  I4.23 

CONTRACT  to  Low  Bidder  -  Bid  Bond  -  Defect  in  -  Effect 

of  On  Power  to  Award  14.83 

CONTRACTS  -  r?ecroatlJ)n  Centers  -  Liability  of  Architect     14-33 

CONTRIBUTE  to   etirement  System,  under  Section  I6I  of 

the  Charter  -  xilection  to  I4.36 

CONVERSION  in  use  of  Building  from  Dwelling  to  Hotel 

Reqali768  i-ntlre  Build  ng  to  Coaforra  to  ^rovisl  jhs 
of  ct  or  only  Part  being  Altered  -  Interpreta- 
tion of  State  Housing  Act;  .vhether  1^4© 

CORONER  N-lO  (Part  Time)  -  Legality  of  Procedure  for 

Creation  of  Position  4.32 

CRAPT  -  Lease  of  Property  under  Jurisdiction  of  Recrea- 
tion and  ?ark  Coiaiolsslou  for  Jovelopiaent  aa 
Facility  for  liooring  of  Yachts  and  other  Uater       I4.8O 

CRKDE..TIAL  Requlreinents  for  Appointment  by  City  and 

County  of  Public  Health  Nurses  i).68 

CREDIT  for  x^rlor  oervlce  In  Dotenalnlng  Salary  In- 
crements under  Section  35 • 5  o£   the  Charter, 
and  Pro.Tiotional  Exaulnation  Credits  uiador 
Section  II4.6  of  the  Charter  -  Officer  HcColgan  - 
Entitled  to  I4.65 

CREEK  -  Director  of  Public  .orks  may  make  Pinal  Pay- 
xaent  on  Construction  Contract  when  Contract 
Provides  for  "«tention  of  v50#000  until  Actual 
VJorklng  Test  has  been  laade  -  Co.upletlon  Payment  - 
Sludge  Plants  as  Islais  ^1^.2 

CROSSING  Signs  -  school  Safety  Patrol;  School  Crossing 

Portable  Signs;  Liability  of  City  In  Placing         14.81 

CURB  Space  License  i ee  for  Taxi  Gabat  Painting  Curb 

Space  I4.73 


ADMNISTRATIVE  0??ICB|  Year   195' 

Opinion  No. 

CA.LIPOR  JIA  ST.  R.  R,  CO,  -  'urchase  of  opepativ*  Pro- 
oertles  -  orf««t  Claima  of  Coiapany  Against  Claloia 
of  City  -  Hot  Gift  of  Public  Funds  1^.37 


CITY   PLAN N  NO  COr-n-USSION  Year  1951 

Opinion  No. 

"BLOOD  BANK"  la  not  a  "Health  institution"  Within 

th«  i^rovlslons  of  the  /L^onlng  Law  l;ll|. 

BOARD  of  Supervisors,  Procedure  on  Objections,  Hearing 

and  Appeal  for  :3troet  assessment  I4.52 

CAH  Civil  Service  Commission  Refuse  to  Certify  the 

Hli^est  Eligible  on  a  List  of  Ellglbles,  liased 

Solely  upon  a  statement  of  a  Department  Head 

of  Alleged  Unsatisfactory  ..ork  at  some  Previous 

Time  kn 

CLOSING  of  Offices  to  Public  Access  on  Saturdays; 

Lffect  on  Saturday  iiiployment  I4.22 

LIEN  for  Indigent  Aid  Extended  to  Husband  on  Separate 

Property  of  V.lfe  sho  ild  be  Released  I4.51 

RIGHT  of  Director  of  Planning  to  Accept  Employment  from 

Private  Firms  or  other  rluniclpal  Governments        lj.38 

STIPULATIO  IS  as  to  "Character  of  Improvements"  In 

Application  for  Reclassification  of  Property; 
City  Pla:»ning  Coiimi  sion  can  only  accept 
Voluntary  Stipulations;  Cannot  accept  stipula- 
tions as  to  the  Use  of  r'ropertyj  Cannot  Exact 
Stipulations  as  to  Parklag  r'acilltles;  Stipula- 
tions as  to  (Character  of  laprovemants  can  only 
be  offered  by  the  Legal  owner;  "Interested  Pro- 
perty owner"  Defined  14.13 

WHERE  No  Resolution  has  been  Adopted  by  the  City  Planning 
Comiulsslon  Approvliig  or  Disapproving  of  a  Pro- 
posed Change  of  Zo.ie,  The  '^opllcatloa  Is  Still 
^'ending  before  the  Cominlsslon  1^.72 

VHO  May  be  Appointing  Officers;  Delegation  of  Power        I4J.5 


CIVIL  SERVICE  COMrllsaiOM  Year  1951 

Opinion  No. 

AH  Urgency  or  Emergency  must  Exist  before   an  Appointing 
Orricer  may  oe  Autiiorized  by   the  Civil  Service 
Coiomlsslon  to  make  an   Emergency  Non-Civil  service 
Appolntnient   under  Section  lii.9  of  the  Charter  Ji|j66 

APPLICABILITY  of   Residential  ^iualif  icatl  .ns  if  Charter 
Secti  3n  7  to  Aopointraent   of  Juvenile  Probation 
Officer  14.26 

CITY  AND  COUNTY  Service  for   Former    larket   Street 

Railway  Employees   In  Promotional  Exaiination  l\Jbl\. 

CLERICAL  Errors,    Povver  of  City  Planning  CoraidL salon 
to  Correct;    Procedure   to   be  Followed  by  City 
Planning  Co  auiasion  on  Acceptance  of  Stipula- 
tions  as   to   "Ciiaracter  of  Improveiaents"   Pur- 
suant to   Section  l^.?   of  the   City   Planning  Code  l\20 

CREDENTIAL  Requirements  for  Appointment   by  City  and 

County   of   Public  Health  Nurses  1|68 

KMPLOYEES'    and  Officers   Right  to  Time   off  to  Vote  I4J.O 

JOHN  M.   KENNEDY  Salary  ijij^ 

JUVENILE  Probation  Officer;    Exercise   of   Powers   in 

Adioini  strati  on  of  Youth  G-uidance   Center  I4.6O 

RIGHT  of  Civil  Service  Comioission  to  Afjprove  of 
.-lorris  H.    Levy  Receiving  Compensation  for 
Services   i^reviously   Rendered  to  lalais   Creek 
Reclamation  District  l\.6l 

RIGHTS  of  Former  .larket   Street  Railway   anployeea   Jndar 

the  Judgment   in  Kenny  v.   Wolff  I4.O9 

RIGHTS  of  Temporary  Employee   in  Naval  Service  for 

Thirty  Days  Compensation  froiu  city  ijj.1 

WHAT  Constitutes  a    "Street    Railway  System"  under  the 

Provisions  of  Section  1$1.3  of  the  Charter  I4.05 


CONTROLLER  Year  1951 

Opinion  No. 

LOANS  of  Surplus  .'^unds  Derived  fpom  Bouda  to  neet 
Obligations  of  A jpropriationa  from  other 
Authorized   ond  .Xinds,  Pending  Receipt  of 
Procoeda  from  the  Sale  of  Latter  Bonds  {{.dlf 

RECREATloM  Centers  Contracts;  Liability  of  Architect        I4.33 


/ 


-  D  -  Year  1^51 

Opinion  No. 

DAMAQS  to  IiqiroveiQents  in  Absence  of  a  Teni  Lease  - 

Condemnati jn  of  Property  for  j:'uolic  Use;  Right 

of  Tenant  Compenaatl^.i  for  1+59 

DAYS  Thirty  -  Compensation  from  City  -  Rights  of 

Teiporary  Employee  in  Waval  Service  for  I4.II 

DEATH  Benefit  -  Mrs.  Rasraussen  14.2? 

DECEASED  Applicant  -  City  Planning  Coramlasijn^a 

Jurisdiction  over  Property  of  l\k.9 

DECISION  of  the  Superior  Court  -  Prank  T.  i^ennedy  Appeal  - 
^8  Retire  lent  ->oard  the  Power  to  Rescixid  or 
Reeo  isider  Its  action,  in  Connection  with  Appeal- 
ing from  a  14.82 

DBCRSE  of  Accepting  Heslgnatl  >n  of  Guardian;  l^atoration 
to  Capacity  of  liazel  Claar  -  Competency;  El'fect 
of  U43 

DEFECT  In  -  Bid  Bond  -  Effect  of  on  i'ower  to  Award 

Contract  to  Low  Bidder  14.83 

DEFINED  -  Stipulations  as  to  "Character  of  Improve.rients" 
In  Application  for  Reclassification  of  Property; 
City  Planning  '^o.-mnlssion  can  only  accept  Voluntary 
Stipulations;  Cannot  Accept  Stipulations  as  to 
the  Use  of  Property;  cannot  Exact  Stipulation  as 
to  the  ■'arking  Facilities;  Stipulations  as  to 
Character  of  Improveinents  can  only  be  offered  by 
the  Legal  Owner;  "Interested  Property  owner"         14.13 

DELEGATION  of  Power  -  Who  May  be  Appointing  Officers        i4J.5 

DBLINQUKNT  Taxes  -  Bankruptcy  of  Le  Blanc  Corpora :lon; 

Powers  of  United  states  Court;  Collection  of         14.714. 

DEPARTMENT  Head  of  Alleged  Unsatisfactory  Work  at 
aoine  Previous  Time  -  Cari  Civil  Service  Com- 
mission Refuse  to  Certify  the  Hignest  Eliglbls* 
on  a  List  of  ^^llglbles.  Based  Solely  upon  a 
Statement  of  a  I4J.7 

DEPARTMENT  under  Charter  Section  35.5i  iolldays  for 

i'lambers  of  the  Police  l4.0d 


-  D  -  Y«ap  1951 

Continued  Opinion  No. 

DKPA     -'  under  Charter  Section  36  -  Holidays  for 

uaiformed  Force  of  the  xire  I4.O6 

DEPOSIT  of  M,   0»  Tyaon  on  Bid  on  Lease  -  ,,ater  Depart- 

atnt  -  Byrnes  Quarry  I4.69 

DESTRUCTION  of  iecorda;  Right  of  California  lilstorlcal 

Society  to  Take  Possession  of  old  Records  1|^8 

DEVELOPiffiNT  as  r'aclllty  for  .loorlng  of  ^achta  and 
other  V/ater  Craft  -  ^^eaae  of  Property  under 
Jurisdiction  of  Hecreatx on  and  Park  Coimaission 
for  14.30 

DIRECTOR  of  Planning  to  Accept  linployinent  from  Private 
Flrma  on  other  iduniclpal  Governments  -  iU^^it 
of  I1.38 

DIRECTOR  of  Public  i/orks  may  taake  ?iiml  Payment  on 

Cojiatruction  Contract  when  Contract  ^^rovides  for 

r?etentloi;  of  $50»000  until  Actual  Working  Test 

has  been  made  -  Completion  Payment  -  Sludge  Plants 

at  Islais  Creek  l\l\2 

DISAPPROVING  of  a  Proposed  Change  of  Zone;  The  Appli- 
cation la  Still  ^exid  rig  before  the  Coruolasion  - 
Where  no  Hesolutioa  has  been  adopted  by  the  City 
Planning  Coraiai salon  Approving  or  14-72 

DISCOIJTINUANCE  of  Portion  of  TfcLaren  Park,  if  no  Pro- 
tests made  -  iieceasity  of  Election  on  \\l\$ 

DISTRICT  -  Application  of  American  -  Telegraph  Com- 
pany for  Cancellation  of  its  Franchise  I4.I2 

DISTRICT  -  "Commercial  Garage"  Prohibited  in  Com- 
mercial I4.3O 

DRAWING  of  Warrant  and  Mailing  of  Check  Prior  to 
Death  of  a  Member  of  the  Retirement  System 
Effect  of  I4.I9 

DRILL  Team  of  ?lre  Department  to  Nevada's  Admission 

Day  Celebration  -  Trip  of  Member  a  of  l\1^6 

DWELLING  to  Hotel  ?eq.ires  Liitire  Building  to  Conform 

to  Provisions  of  Act  or  only  ^art  be  xig  Altered  - 

Interpretation  of  State  Housing  Actj  Whether 

Conversion  in  use  of  Building  from  1+40 


DEPARTM5HT  OP   PTJBI.IC   HEALTH  Year   1951 

Opinion  No, 

EXAM  NATION  of  liospltal   Rocords  I4.7O 

DOYALIV   Oath   leq  dre-iients   rs  Affecting  Temporary 

i<on-Clvil   Service  Cnployoes  1^$^ 

SECTION   2I4.6  of  Health  Code   -   Coristltutlonality  of  - 

D.V,    Bell   -   Private  Ambulance  1^.29 


DEPA  .    OP  PU3^.IC  WMUBI  Yaar  1951 

Opinion  No* 

AUTHORITY  of  City  and  County  of  "^an  Francisco  to  Assuo* 
OMlgstlon  of  Laintaininc  a  Street*  Title  to  wtiloh 
RMUiins  in  tha  I>»pArtcient  of  the  ^avy  431 


BID  Bond  -  Defect  in  •  l^feot  of  on  Power  to  Airaurd  Con* 

tract  to  Low  Bidder  1|.33 

BUILD!  .G  Code  -  Buildings  Openings  -  Caiiill  r^roa,.  Con- 
struction at  ^$0   Sansotoe  r.treet  •  Effect  of  Issuance 
of  Building  '^ermlt  1^16 

"^IRECTjR  of  i^ubllc  Works  may  make  Pinal  :^aynient  on  Con- 
struction Goutraot  when  Contract  rovides  for  Re- 
tention of  v50,000  until  Actual  '..orking  Test  has 
been  made  -  Completion  Payment  -  Sludge  :^lants 
at  Islais  Creek  i\l^ 

THTBRPRSTATIOH  of  State  Housing  Act]  VJhether  Conversion 
In  use  of  3uildlng  from  Dwelling  to  ilotol  .requires 
Bit  ire  Buildiag  to  Co  if  ora  to  Provisioixs  of  Act  or 
only  Part  be*.ng  Altered  l^l^O 

PENAL  Amount  of  Bid  Bond  Hay  be  Specified  as  **T9n    'or 
Cent  (105^)  of  the  Amount  Bid")  All  Bids  Submitted 
should  be  Publicly  read  at  the  Opening  of  Bids        1^.53 

SIDEWALK  Maintenance,  State  Owned  Property,  Liability 

therefor  I4J4J, 


DIRECTOR,    DEPA.";T  JEHT   OF  PIIJANCE  A2jD  IHOORPS 


ABSEMTEE  Paper  Ballots 

BAjnCRUPTCY  of  L«   Blanc  Corporation;    Powers  of  United 
States  Court;    Collection  of  Delinquent  Taxes 

CURB  Space  License  Pee  for  I'uXL  Cabs:      Painting  Curb 
Space 

DESTRUCTIOK  of  Records;  Right  of  California  His- 
torical Society  to  Take  .'ossesslon  of  old 
Records 

WITHDRAWAL  of   -^ipiatures  Trorn  Statewide    referendum 
Petition 


Year  1 
Opinion  jN. 

1^73 

14.28 
k25 


DISASTER  COUNCIL  kWD   CORPS    ^  Opinion  No, 

Year  1951 

JAKITORIAL  Services   -  Inter  dttent  with  Equipment   - 

Sec.    114.2  Charter  -  Civil   Service  l\D7 


-  E  -  Year  1951 

Opinion  No. 

BPPECT  of  Decree  of  Accepting  Resignation  of  Guardian; 
Restoration  to  Capacity  ol"  xiazel  Claar  -  Com- 
petency 1443 

EFFECT  of  Drawing  of  Warrant  and  'ia  ling  of  Check  ^^rior 

to  Death  of  a  'ieniber  of  the  Retirement  System        lp.9 

BPFECT  of  issuance  of  Building  Peroit  -  Building  Code  - 
Building  Openings  -  Cahlll  Bros.  Coastructloa 
at  350  Sanaome  street  ip.8 

EFFECT  of  on  Power  to  Award  Contract  to  Low  Bidder  - 

Bid  Bo  id  -  Defect  In  I4.83 

ELECTIjN  to  Contribute  to  Retirement  Syste.i,  under 

Section  161  of  the  Charter  ii.36 

ELIGIBLE,  On  a  List  of  Ellglbles,  Based  ^lely  upon 
a  statement  of  a  Department  Head  of  Alleged 
Unsatisfactory  ./ork  at  some  Previous  Time  - 
Can  Civil  Service  CommlsBlon  Refuse  to  Certify 
the  Highest  ip.7 

SMBRGENCY  -  An  Urgency  or  -  must  Exist  before  an 

Appointing  Officer  may  be  Authorized  by  the 
Civil  Service  Co  mission  to  make  an  L'mergency 
Non-Civil  Service  Appointment  under  Section  lij.9  of 
the  Charter  1|.66 

EMPLOYEE  In  Naval  Service  for  Thirty  Days  Compensation 

from  City  -  Rights  of  Temporary  lp.1 

EMPLOYEES'  and  Officers'  Right  to  Time  off  to  Vote  iflO 

EMPLOYEES  -  Can  Municipal  -  Retired  Prior  to  19l4.7» 
under  the  Provisions  of  Section  165  ol"  the 
Charter,  Be  Considered  as  "i-iembers  of  the 
Retirement  System"  as  that  r'hrase  is  used 
In  Section  165  of  the  Charter  1^,71 

EMPLOYEES  -  Loyalty  Oath  ''eqiirements  as  Affecting 

Temporary  Non-Clvll  Service  1^$$ 

EMPLOYEES  under  the  Judgment  in  Kenny  v.  Woirf  -  Rights 

of  Former  .larket  Street  Railway  1|.09 

EMPLOYMENT  from  Private  'Irms  or  other  Municipal  Govern- 
ments -  Right  of  Director  of  Planning  to  Accept      438 


-  E  -  Year  1951 

Continued  Opinion  No, 

EMPLOYMENTS  -  Closing  of  Offices  to  Public  Access  on 

Saturdaysj  Effect  on  Saturday  1^.22 

IMTITLED  to  Credit  for  rior  Service  in  Determining 
Salary   ncrements  under  Section  35»5  o^  ^^^ 
Cnarter,  and  Proaiotional  iixaminatlon  Credits 
under  Section  lifS  of  the  Charter  -  Officer 
McColgan  i4-65 

■tlUIP-ElC!  -  sec.  llj.2  Charter  -  Civil  Service  -  Jan- 
itorial Services  -  Inter.iittent  with  14-07 

ERECT  Stable  r^acilities  in  Golden  Gate  Park  -  Authority 
of  Recreation  and  Park  Coimuiosion  to  Enter  iato 
a  Lease  with  Equestrian  Foundation,  Incorporated, 
Permitting  Said  Non-Profit  Corporation  to  lj.56 

ERRORS  Clerical,  Power  of  City  Planning  Coiainiasijn  to 

Correct;  Procedure  to  be  followed  by  City  Planning 
Coromisslon  on  Acceptance  of  Sti.julatlons  as  to 
"Character  of  j-mproveraents"  Pursuant  to  Section 
1|.7  of  the  City  Plann  ng  Code  14-20 

B3tAM-NATI  ;N  -  City  and  County  Service  for  .''ormer  /larket 

Street  Railway  Employees  in  Promotional  l[.6i\. 

EXAMINATION  of  Hospital  Records  klO 

EXEMPTIONS  Based  upon  Annual  Compensation  of  Employee  - 

Health  service  Board,  Power  to  Grant  14-35 

EXERCISE  of  Powers  in  Adininl  strati  on  of  Jfouth  Guidance 

Center  -  Juvenile  Probation  Officer  I4.6O 

EXHIBITION  in  Palace  of  Pliie  Arts  -  Art  CoiTHuission  - 
Sale  of  Program-Catalogue  in  Connection  with 
Art  k21 


-  P  -  Year  1951 

Opinion  No. 

FACILITIES  In  Golden  Gate  Park  -  Authority  of  Rec- 
reation and  Park  Corunl salon  to  iSnter  iiito  a 
liease  with  Equestrian  Foundation,  incorporated. 
Per  J.tting  said  l^on-Proflt  Corporation  to  Erect 
Stable  l\S6 

FACILITIES  -  Stipulations  as  to  Character  of  Improve- 
ments can  only  be  offered  by  the  Legal  Owner; 
"Interested  Property  owner"  Defined  -  stipula- 
tions as  to  "Character  of  '  laproveiients"  in 
Application  for  Reclassification  of  Property; 
City  Planning  Comniisslon  can  only  accept 
Voluntary  stipulations;  Caimot  accept  stipula- 
tions as  to  the  Use  of  Property;  Cannot  Exact 
Stipulations  as  to  Parking  I4J.3 

FAITHFUL  Performance  Bond  and  r'ldellty  Bond  Required 

by  Redevelopment  Agency  1|.67 

FES  for  Taxi  Cabs:   Painting  Curb  Space  -  Curb  Space 

License  14-73 

FIRE  Department  to  Nevada's  Ad^nission  Day  celebration  - 

Trip  of  ^'^embera  of  Drill  Team  of  kl^.6 

FIRE  Department  under  Charter  Section  36  -  Holidays 

fop  Uniformed  Force  of  the  14.06 

FIRMS  or  other  Municipal  Governments  -  Right  of 
Director  of  Planning  to  Accept  Employment 
from  Private  14.38 

FORMER  Market  Street  Railway  Employees  in  Promotioiial 

Examination  -  City  and  County  Services  for  14^1;. 

FORMER  Market  Street  Railway  Employees  under  the 

Judgment  in  Kenny  v.  ;Volff  -  Rights  of  I4.O9 

FRANCHISE  -  Application  of  American  District  Telegraph 

Company  for  Cancellation  of  Its  I4J.2 

FXUroS  -  California  St.  R.  R.  Co.  Purchase  of  Operative 
Properties  -  Offset  Claims  of  Company  against 
Claims  of  City  -  Not  Gift  of  Public  I4.37 


-  F  - 

Continued 

FUNDS  -  Loans  of  Surplus  -  Derived  from  Bonds  to  Meet 
Obli^^ation8  of  •**  propriatlous  from  other 
Authorized  Bond  Funds,  Pend  ug  Receipt  of  Pro- 
ceeds from  the  Sale  of  I^atter  Bonds 

PUHDS  -  Pop  Surveys  -  Parking  Authority  -  Power  to 
Acc«pt 


Year  1951 
Opinion  No. 

ip.6 


FIRE  DEPART^EHT  Year   1951 

Opinion  No, 

"COMMBRCIAL  GARAGE"  Prohibited  In  Connorcial  District  I4.3O 

HOLIDAYS  for  Uniformed  Force  of  the  Fire  Department 

under  Charter  Section  36  ^06 

TRIP  of  Members  of  Drill  Team  of  Plre  Depart Jient  to 

NeTada's  Admission  Day  Celebration  1+46 


a^:^ 


-  0  -  Year  1951 

Opinion  No. 

"QARAGB  COMMERCIAL"   Prohibited  in  Corameroial  District  I|.30 

OAHAGE  -  Underpinning  of  Buildings  Adjoining   proposed 

St.    Mary "8  l\.$0 

GOLDEN  GATE  PARK  -  Authority  of  Recreation  and  '^ark 

Commission  to  Enter  into  a  Tjease  with  Equestrian 

Foundation,  Incorporated,  ?er.>dttiiig  said  iJon- 

^roflt  Corporation  to  Erect  Stable  b'acllitles  In     l^.$6 

OUAPD  station  after  Abandonment  -  Responsibility  of 

Recreation  and  park  Department  to  Operate  Coast      I4.57 

GUARDIAN  -  Competency;  Effect  of  Decree  of  Accepting 
Resignation  of  -  Restoration  to  Capacity  of 
Hazel  Claar  1443 

GYMNASIUM  Building  under  Recreati . n  Commission  Con- 
tract 22-A  -  recreation  and  i'ark  Cora.nlssljn  - 
Completion  of  Roofs  of  l^$Q 


-  H  -  Year   1951 

Opinion  No. 

HARTLEy-TAPT  Act  lj.2l| 

HAS  Retire  Tent   oo^M  the   Power  to  Pesciad  or  Re- 
coaaider   its  Action,    in  Cormeotion  vdth 
Appealing  from  a   Decision  of   the  Superior 
Coi-irt  -  Frank  T.   Kennedy  Appeal  I4.82 

HSA,LTH  Code   -   Section   2l\.6  -   Conatitutionality   of   - 

D,    V.    Bell   -   Private  Ambulance  14.29 

"HEALTH   INSTITUTj    11 "   -    .^ithin  the    Provisions  of  the 

Zoning  Iiaw  -    "Blood    iank"   is  not   a  I4.II4. 

HEALTH  Service   Board,      ower  to  Grant  lixeinptioas  Based 

upon  Annual  Conipensatl.n  of  Employee  14.35 

HEARIliG  and  Appeal  for  Street   Assessment  -   Board  of 

Supervisors,    Procedure   on  Objections  i\.$2 

HISTORICAL  Society   to  take   Possession  of  Old  Records   - 

Destruction  of   i^ecords;    Right  of  California  428 

HOLIDAYS  for  '"Ambers   of  the   Police  DepartJient   under 

Charter  Secti  -n  35.5^  I4.O8 

HOLIDAifS  for  Uniformed  Force   of  the  idre   Department 

under  Charter   Section  36  lv06 

HOSPITAL  Records   Exaiaination  of  1|.70 

HOUSING  Act   -   Interpretation  of   State   -  Whether 

Conversion  in  use   of  Building  froia  Dwelling  to 

Hotel   Requires  Kntire   i^uilding  to  Coxuorm  to 

Provisions   of  Act   or  only  part   be  ng  Altered  I4J4.O 


-  I  -  Tear  1951 

Opinion  No. 

IHPROVE.ffiNTS  -  -^lability  of  City  and  County  of  San 

?t*an Cisco  to  Pay  for  -  John  Muliiern  Company  I4.76 

IMPROVEMEarrS  -  stipulations  as  to  Character  of  -  In 
Application  for  Reclassification  of  Property; 
City  Planning  Coianission  csui  only  accapt  Volun- 
tary Stipulations}  Cannot  accept  Stipulations  as 
to  the  Use  of  Property;  Caiinot  Exact  Stipulations 
as  to  Parking  i^aclllties;  Stipulations  as  to  Character 
of  Improveoents  can  only  bo  offered  by  the  Legal 
Owner;  "Interested  Property  Ovmer"  Defined  l|J.3 

IHCREKENTS  under  Section  35.5  of  the  Charter,  and  Pro- 
motional Examination  Credits  under  Section  ll\.6 
of  the  Charter  -  Officer  McColgan  -  Entitled  to 
credit  for  ^rlor  Service  in  Determining  Salary         I4.65 

INDIGENT  Aid  Extended  tc  ^luaband  on  Separate  i'roperty 

of  Wife  should  be  Teleaaed  -  Lien  for  1^$! 

INSTITUTION  Health  -  "Blood  Bank"  is  not  a  -  Within 

the  Provisions  of  the  zoning  Law  l\ll\. 

INTERMITTENT  with  Equipment  -  Section  U4.2  Charter  - 

Civil  Service  -  Janitorial  Services  k.07 

INTERPRETATION  of  State  Housing  Act;  ;.hether  Conversion 
In  use  of  Building  from  Dwelling  to  Hotel  Requires 
Entire  Building  to  Coiiform  to  Provisions  of  Act  or 
only  Part  Being  Altered  l\li.O 

INVALIDITJf  of  Bid  Submitted  for  St.  Ilary's  Square  Garage 

Project  Leaae  1|.79 

ISLAIS  CREEK  -  Director  of  public  Works  may  make  Plaal 
Payment  on  Construction  Contract  when  Contract 
Provides  for  Retention  of  $50,000  until  Actual  Work- 
ing Test  has  been  made  -  Completion  Payment  -  Sludge 
Plants  at  kk.2 


-   I   -  Yaap   1951 

Continued  Opinion  No. 

ISLA.IS  Creek  Reclanatlon  District   -   Plight   of  Civil 
Service  Co.Tcrilasic'n   to   Approve  of   Morris  H. 
Levy  Receiving  Compensation  for  Services  Pre- 
viously Rendered  to  I4.6I 

ISSUANCE  of  Building  --'erralt   -   buildiag  Code   -   Building 
Openings  -  Cahill   Sros,    Construction  at   350 
Sansorae   Street   -  Kffect   of  IjjLS 


-  J  -  Year  1951 

Opinion  No. 

JANITORIAL  Services   -   Internlttent   with  Equipment  - 

Sec.    II4.2  Charter  -   Civil  Service  I4.O7 

JOHH  M.    KEI'.'NEDY   Salary  I4J44 

JODG.ENT  In  iienny   v.   Wolff   -  Rljhts  of  Former  'iarket 

Street   Railway  Employees   under  the  1^.09 

JURISDICTION  of  Recreation  and  Park  Commission  for 

Development   as   facility  for   /loorlng  of  Yachts 

and  other  v;ater  Craft  -    Lease   of   Property   under  l|.80 

JURISDICTIOli  over   Property   of   Deceased  Applicant  - 

City   Planning  Co.fimls8lcjn»s  )|i|9 

JUVEiiJILE  Probation  Officer  -  Applicability  of  Residen- 
tial  'iuallflcatlons   of  Charter    Jection  7  to 
Appointment   of  1^.26 

JUVENILE   Probation  Officer;    Exercise   of     owers   in  ,\d- 

mlnlatratlon  of  Youth  Guidance  Center  I4.6O 


-  K  -  Year  1951 

Opinion  No. 

nrank  T.  Appeal  -  Has  H«tire.Tient  Board  the 
Power  to  Rescind  or  Reconsider  its  actloxi,  in 
Connection  with  Appealing  from  a  Lecision  of 
the  Superior  Court  I4.82 

KENKEDY,  JOHH  M.  Salary  l\l\\\ 

KEUNy  V.  WOLPP  -  Rights  of  Pornier  .iarket  Street  Rail- 
way Employees  under  the  Judgment  in  1^09 


-  L  -  Year  1951 

Opinion  No. 

LANDSCAPING,  Etc.;  Necessity  of  Charter  Amendment  - 

Art  Co.Tiiolssion;  A.proprlatioxis  I'or  1^.78 

LAW  -  "Blood  Sank"  Is  not  a  "iiealth  institution" 

within  the  x^ro visions  oi'  the  Zoning  i|.lJ4. 

LEASE  -  Coadeiunation  of  Property  for  Public  Use; 

Hlght  of  Tonant  to  Coiipensatlon  for  Damage 

to  Improveiaents  In  Abaence  of  a  Term  I4.59 

LEASE  -  Invalidity  of  Bid  Submitted  for  St.  /lary's 

Square  3arage  Project  14.79 

LEASE  of  Property  under  Jurisdiction  of  Recreation 

and  ^ark  Co.o-ilsslon  for  Development  as  r'aclllty 

fop  Mooring  of  Yachts  and  other  Water  oraf t         I4.80 

LEASE  -  Water  Department  -  Byrnes  Ciuarry  -  Deposit 

of  W.  0.  Tyeon  on  Bid  for  14.314- 

I£ASE  -  V/ater  Department  -  Byrnes  ^\xa.rrj   -  Deposit 

of  W.  0.  Tyson  on  Bid  for  I4.69 

LEASE  with  Equestrian  Poundat.on,  Incorporated,  Per- 
mitting aald  Non-Proflt  Corporation  to  Erect 
Stable  facilities  in  Oolden  Gate  Park  - 
Authority  of  ;-?ecreatlon  and  Park  Commission 
to  Enter  Into  a  I4.56 

LEASED  Automobiles  >  >asls  of  Collection  of  Purchase 

or  Use  Tax  on  14.77 

L£  BLAHC  Corporation;  Powers  of  United  states  Court; 

Collection  of  Delinquent  Taxes  -  Bankruptcy         I1.7I4. 

LEGAL  Owner;  "Interested  i'roperty  Owner"  Defined  - 
Stipulations  as  to  "Character  of  Improve- 
ments" In  Application  for  Reclassification 
of  Property;  City  Planning  Commission  can 
only  Accept  Voluntary  Stipulations;  Cannot 
Accept  Stipulations  as  to  the  Usa|  of  Pro- 
perty; Cannot  Exact  Stipulations  as  to 
Marking  Facilities;  Stipulations  as  to 
Character  of  lmprove;iients  can  only  be 
Offered  by  the  ]^3 


-  L  -  Year  1951 

Continued  Opinion  No* 

LEGALITY  of   Procedure  for  Creation  of  Position 

Coroner  H-10    (Part  Tine)  I4.32 

LEVY  -   deceiving  Conroensation  for   services   Previously 

Pendered  to  ^slais  Creek  iiieclamatlon  District  - 
Right  of  Civil  Service  Co  uul-^eion  to  Ap  rove  of 
Morris  a,  I4.6I 

LIABILITY  of  Architect  -  Hecreatioa  Centers  Contracts  433 

LIABILITY  of  City    and   County  of   San   iTanciaco  to   Pay 

for  inrproveraents  -   John  xiulhern  Conpaay  1^.76 

LIABILITY  of  ^ity  in  Placing  Crossing  Signs  -   School 

Safety   ^atrol;    School  Crossing  Portable  Signs  l4,8l 

LIABILITY  therefor   -   Sidewalk  i'laintenance,    state   owned 

Property  1+141 

LICBHSK  Fee  for  TaxL  Cabs:    Painting  Curb   Space   -  Curb 

Space  1+73 

LIEN  for  Indigent  Aid  Extended  to  Husband  on  Separate 

Property  of  Wife  should  be  Released  Ij-Sl 

LIFTER  -  Bottle  -  Rupert  iielson  14.51+ 

LliCETATlG  by  Board  of  Supervisors  Prior  to  Commence- 
ment of  Action  of  Proceeding  -  waiver  of 
Statute  of  1+62 

LIST  of  EllgibleSf  Based  Solely  upon  a  Statement  of 
a  Department  -iead  of  Alleged  Unsatisfactory 
Work  at  soma  Previous  Time  -  Can  Civil  Service 
Commission  Refuse  to  Certify  the  highest  iiligible, 
on  a  1+17 

LOANS  of  Surplus  Funds  Derived  from  Bonds  to  ^^et 
Obligations  of  Appropriations  from  other 
Authorized  i:ond  Funds,  Pending  .eceipt  of 
Proceeds  frou  the  oale  of  Latter  Bonds  1+81+ 

LOW  Bidder  -  Bid  Bond  -  Defect  in  -  ETfeot  of  on 

Power  to  Award  Contract  to  I+83 

LOYALTY  Oath  Requirements  as  Affecting  Temporary  Non- 

Clvll  Service  Employees  14.55 


-  M  -  Year  1951 

Oplolon  Ho, 

mrUWO  of  Check  I'rlor  to  Death  oX'  a  -^mber  of  the 
^etlre.nent  System  •  Erfect  oi"  Drawing  of 
Warrant  and  lp.9 

MiLlNTBNANCE  of  Stairway  -  Construction  of  Stairway 
on  Pedestrian  Right  of  Way  and  over  Sewer 
Line;  responsibility  I'or  Upkeep  and  1|.23 

MAINTENAi,CE  -idewalk.  State  Owned  Property,  I^iabllity 

therefor  i|i|.l 

lULRKET  Street  railway  Employees  under  the  Judgment  in 

..enny  v.  Wolff  -  Rights  of  For.aer  ^09 

mnilRS  of  the  Police  Der  artiaent  under  Charter  Section 

35.5s  -  Holidays  for  I4.O8 

MEMBERS  -  Trip  of  -  of  Drill  Team  of  Fire  Department  to 

^"•evadaia  Ad  J.  s  si  on  Day  Celebration  J|)|^ 

MOORING  of  Yachts  and  other  ./ater  Craft  -  Lease  of 
Property  under  «j  urisdiction  of  Recreation 
and  ^ark  Commission  for  Development  as  Facility 
for  liQO 

HOUHD  Property  -  Water  Department  -  Proposed  Removal  of 

Yard  from  Biryant  Street  to  University  I4.39 

MRS.  RASMDSSEN  -  Death  Benefit  l^^? 

MULHERN  Con^jany  -  Liability  of  City  and  County  of  San 

Francisco  to  Pay  for  Improvements  -  John  I4.76 

MUNICIPAL  -  Can  -  Employees  Retired  Prior  to  19i4.7#  Under 
the  Provisions  of  Section  165  of  the  Charter, 
3e  Considered  as  "i'lembera  of  the  Retirement  System" 
as  that  Phrase  is  used  in  Section  l65  of  the 
Charter  14.71 


-  Mc  -  Year   1951 

Opinion  No. 

MCCOLGAN   Officer  -   Entitled  tc   Credit  for   ?rlor 

Service   in  Laterriiniag  Salary  Increments   under 
Section  35»5  oi"  the  Charter,    and  Promotional 
Exa.Tiinatioa  Credits   under   Section  ll\.6  of   the 
Charter  I4.65 

MCLilREN   PARK,    if   no    ^rotests  ?ipde   -   Ilecesoit^'   of 

Election  on  Disco. itinuance  of   Portion  of  l\l\S 


-  N  -  Year  1951 

Oplixlon  No* 

BAVAL  Service  for  Thirty  Days  Compensation  from  City  - 

Rights  of  Te  ^orary  Braployee  in  lp.i 

HAVY  -  Authority  of  C'ty  and  ^  -.t/  of  San  Francisco  to 
Aiisiuie  Obl_gatlou  of  .Inlng  a  Streot,  Title 
to  which  ^epia'.na  in  the  i^epartment  of  the  1^.31 

■ECES3ITY  of  Charter  Ajnendment  -  Art  Conuiission; 

Appropriations  for  Landscaping,  Etc.;  1|.78 

NECESSITY  of  Election  on  Discontinuance  of  Portion 

of  McLaren  ^ark,  if  no  Protests  made  Ij45 

IKLSON,  Rupert  -  Bottle  Lifter  I4.54 

NEVADA'S  Adndssion  Day  Celebration  -  Trip  of  ^-tembers 

of  Drill  Teaia  of  Mre  Department  to  i\l\.6 

NON-CIVIL  Service  Appointment  under  Section  ll|.9  of  the 
:  harter  -  An  Urgency  or  Emergency  must  Exist  be- 
fore an  Appointing  Officer  may  be  Authorized  by 
the  Civil  Service  coiriinission  to  Make  an  Emergency    I4.66 

NON-CIVIL  Service  Employees  -  Loyalty  Oath  Requirements 

as  Affecting  Temporary  lj.55 

NURSES  -  Credential  Requirements  for  'Appointment  by  City 

and  Caunty  of  Public  Health  1^.68 


-  0  -  Year  19^1 

Opinion  No. 

OATH  -  Loyalty  -  Requirements  as  Affecting  Temporary 

Non-Clvll  Service  Employees  I4.55 

OBLIGATIONS  of  Appropriations  from  other  Authorized 
Bond  Funds,  Pending  Receipt  of  proceeds  from 
the  Sale  of  Latter  Bonds  -  Loans  of  Surplus 
Funds  Derived  from  Bonds  to  meet  I4.8IJ. 

OPP  to  Vote  -  Employees'  and  Officers'  Right  to  Time        I4.IO 

OPPICER  -  An  Urgency  or  Emergency  must  Exist  before 
an  Appointing  -  May  be  Authorized  by  the  Civil 
Service  Commission  to  make  an  Emergency  Non- 
Civil  Service  Appointment  under  Section  'U^^   of 
the  Charter  1^.66 

OPPICER  -  Juvenile  i'robation  -  Exercise  of  Powers 

In  Administration  of  Youth  Guidance  Center  \\60 

07PICER  McColgan  -  Entitled  to  Credit  for  Prior 

Service  in  Detennining  Salary  Increments  under 

Section  35*5  of  the  Charter,  and  Promotional 

Examination  Credits  under  Section  H\h   of  the 

Charter  1^.6$ 

OPPICERSj  Delegation  of  Power  -  Who  May  be  Appointing       14.15 

OFFICES  to  ^ublic  Access  on  Saturdays;  Effect  on 

Saturday  Employments  -  Closing  of  ij.22 

OPERATIVE  Properties  -  Offset  on  Claims  of  Company 
against  Claims  of  City  -  Not  Gift  of  Public 
Funds  -  California  St.  R.  R.  Co.  Purchase  of  1|.37 

ORDINANCE  Prohibiting  Private  use  of  City  and  County 

vehicles  i|.75 

ORDINANCE  -  Working  Conditions  as  a  Part  of  Salary 

Standardization  1447 

O..TfED  Property,  Liability  therefor  -  Sidewalk  Main- 
tenance State  l|)|l 


X, 


-  0  •  Year  1951 

Contlnuad  Opinion  Ho» 

*OWm  IliaWUD   "^OPHRTY**   ^^flnvd  -  stipulatioaa  as 
to   "character  of    nprovataanta"  ia  A.>plioatlon 
for  Raolasaii'ioat  on  of   Pn^ party;   City  Planning 
ContdssLon  can  only  accapt  Voluntary   ..tipulationa| 
t   accept  al>tiona  as  to    the  use  of 

i    _  orty;    Cai--w>.     xaot  St   pulations  a  a  to   ^arldtig 
acilitlaaj  stipulations  as  to  Character  of  Im- 
provsinants  can  only  be  oi'fered  by  tha  Legal  Owner         I4JL3 


-  P  -  Year   1951 

Opinion  No. 

PAIIITTMI  Curb  Space   -  Curb   Soace   License   Pee  for  Taxi 

Caba  I4.73 

PAIiACB  of  i*'ino  Arts  -  Art  Commission  -   Sale  of  Program  - 

Catalogue  in  Connection  with  Art  Exhibition  in  I4.2I 

PAPER  Ballots  -  Absentee  ij.63 

PARK  Depart  lent   to   0  )^r«te   Coast   Guard  Station 

aftor  Abandoruaent  -   Responsibility  of  Rec- 

reat '.  on  and  l\!^'J 

PARK  -  Gv:)lden  Gate  -  Authority  of  Recreation  and  ^ark 

Coramission  to  Enter  into  a  Lease  with  Equestrian 

i^o  nidation,   ncorporated,  ^ur  JLttin^-  said  ^lou- 

Profit  Corporation  to  Erect  Stable  Facilities  in     l^SG 

PARKING  Authority  -  Power  to  Accept  Funds  for  Surveys        l\l6 

PATROL  School  Safety;  School  Crossing  Portable  Signs; 

i'iability  of  City  in  :'lacing  Crossing  Si  ns         I4.8I 

PEDESTRIAN  Right  of  -ay  and  Over  Sewer  Line;  responsibil- 
ity for  Upkeep  and  i-laintenance  of  stairway  -  Con- 
struction of  Staii^ay  on  [(.23 

PENAL  Amount  of  Bid  Bond  nay  be  specified  as  "Ten  Per 
Cent  (105^)  of  the  -amount  Bid;  All  Bids  Sub- 
mitted sho.  Id  be  Publicly  read  at  the  Opening 
of  3idi  1^53 

P.'-NDINO  Receipt  of  Proceeds  from  the  Sale  of  Latter  Bonds  - 
Loans  of  Surplus  ?unds  Derived  from  ■  onds  to  ^'^eet 
^bll(jatxons  of  ;;pproprlations  from  other  author- 
ized Bond  Funds  l\Ql\, 

PERFORMANCE  -  Faithful  Bond  and  r'idelity  Bond  Required 

by  Redevelopment  A^encj  l^hj 

PERiilT  -  Building  Code   -  Building  Openings   -   Cahill 
Eros.    Construction  at   350   caiisorae  Street  - 
Effect  of   Issuance  of  Building  Per  dt  1^19 

PETITION  -  Withdrawal  of  Signatures  from  i^tatewide 

"-referendum  1|.25 

PLANNING  to  Accept  Employment  from  r'rivate  Firms 
or  other  Municipal   Governments   -  Right   of 
Director  of  438 


-  P  -  Year  1951 

Continued  Opinion  No. 

PLANTS  Sludge  -  at  Islals  Creek,  Director  of  i'ubllc 
Works  nay  make  Final  Payment  on  Construction 
Contract  when  Contract  Provides  Tor  Retention 
of  ^50,000  until  Actual  Working  Test  has  been 
made  -  Completion  Payment  i\1^2 

POLICE  Department  under  Charter  Section  35* 5i  -  Holidays 

for  ''ierabers  of  the  I4.Q6 

POPS  SP^ii   FRANCISCO  -  Art  Co.ruaiaslon  -  Registration  of 

na;ae  1^8 

PORTIOM  of  McLaren  Park,  if  no  Protests  made  -  liecesslty 

of  Election  on  Jlscontinuance  of  l^$ 

POWER  of  City  Planning  Commission  to  Correct;  Procedure 
to  be  Followed  by  City  Planning  Coiamiaslon  on 
Acceptance  of  Ctipulati  ^ns  as  to  "Character  of 
Improveiaants"  .'ursuant  to  Section  l^.?  of  the 
City  Planning  Code  -  Clerical  Errors  i|.20 

POWBR  to  Grant  Exe iption  Based  upon  Annual  Compensation 

of  Exi?>loyee  -  Healtn  Service  Board  i4.35 

POWER  to  Raacind  or  Reconsider  its  Action,  in  Connection 
with  Appealing  from  a  Decision  of  the  Superior 
Court  -  ;T?ank  T.  Kennedy  Appeal  -  Has  retirement 
Board  the  14.62 

POWER  -  Who  May  be  Appointing  Oxficers;  Delegation  of  i\l$ 

POWERS  of  United  States  Court j  Collection  of  Delinquent 

Taxes  -  Pankruptcy  of  ^je  Blanc  Corporation  lj.7li. 

PRIOR  to  Death  of  a  Member  of  the  Retirement  System  - 
Effect  of  Drawing  of  Warrant  and  i-Iailing  of 
Cneck  I4.19 

PRIVATE  Ambulance  -  Section  2I4.6  of  Health  Code  - 

Constitutionality  of  -  D.  V.  Bell  ^29 

PRIVATE  Use  of  City  and  County  Vehicles  -  Ordinance 

Prohibiting  1^.75 

PROBATION  OFFICER  -  Applicability  of  Residential 
Qualifications  of  Charter  Section  6  to 
Appointment  of  Juvenile  1|.26 


Year   lv5 

Oplnloti  No. 

I4.6O 

k32 

kS2 

430 

-  p  - 

Continued 

PROBATION  Officer  -  Juvenile  -  Exercise  of  Powers  In 
Administration  of  Youth  Guidance  Center 

PROCEDURE  for  Creation  of  ^'osltlon  Coroner  N-10  (Part 
Time)  Legality  of 

PROCEDURE  on  Objections,  Hearing  and  Appeal  for  Street 
Asaess.-uent  -  Board  of  Supervisors 

PROHIBITED  In  Coa-nerclal  District  -  "Co-mnerclal  Garage' 

PROJECT  Lease  -  Invalidity  of  Bid  Submitted  for  St, 

Mary '  s  Square  Oarage  1^.79 

PROMOTIONAL  Examination  -  City  and  Coimty  Service  for 

Former  Market  Street  Railway  Employees  In  I1.6I4. 

PROMOTIO.JAL  Examination  Credits  under  Section  II4.6  of 
the  Charter  -  Officer  McColoan  -  Entitled  to 
Credit  for  Prior  Service  In  Determining  salary 
Increments  under  Section  35»5  of  the  Charter 
and  1^.65 

PROPERTY  -  Condemnation  of  -  for  Public  Use;  Right 
of  Tenant  to  Compensation  for  i:>amage  to  Im- 
prove.nents  In  Absence  of  a  Term  Lease  l\.$9 

PROPERTY  Lease  of  -  under  Jurisdiction  of  Recreation 

and  i'ark  Commission  for  Development  as  .''aclllty 

for  i-Ioorlng  of  Yachts  and  other  Water  Craft  i^-SO 

PROPERTY  of  Deceased  Applicant  -  City  Planning  Com- 
mission's Jurisdiction  over  1^1^.9 

PROPERTY  of  Wife  should  be  Released  -  Lien  for  in- 
digent Aid  Extended  to  Husband  on  Separate  I4.5I 

PROPERTY  -  State  Owned  -  Sidewalk  Maintenance  -  Lia- 
bility therefor  I44I 

PROPERTY  -  Stipulations  as  to  "Character  of  Improvements" 
In  Application  for  Reclassification  of  -  City 
Planning  Commission  can  only  Accept  Voluntai^ 
Stipulations;  Cannot  Accept  Stipulations  as  to 
the  Use  of  Property;  cannot  Exact  stipulations 
as  to  Parking  'aclllties;  stipulations  as  to 
Character  of  I  aprovements  can   only  be  offered 
by  the  Legal  Owner;  "Interested  Property  Owner" 
Defined  I4J.3 


-  P  -  Y««r  1951 

Continued  Opinion  No. 

PROPOSSD  Chang*  of   Zon*,  Ths  Application  la  Still 

Pending  before   the  Conroi salon  -  Where  no   Reso- 
lution has  been     dopted  by  the  City   ?larming 
CoriLTiiasion  Approvlrxg  or  Dlaapprovlxig  of  a  J4.72 

PROPOSED    Renoval  of   ^ard  from  Bryant   Street  to  Un- 
iversity Mound  Reservoir  Property  -   'jater 
Department  14-39 

PROVISIONS   of  Section  l5l«3  of   the  Charter  -  What 

Constitutes   a   "Street    Railway  System,"   under 

the  I4.05 

PROVISIONS  of  the  Zoning  Law  -  "Blood  Bsuik"  is  not  a 

"Health  Institution"  within  the  14-114. 

PROVISIONS  of  Section  165  of  the  Charter,  Be  Considered 
as  "^^rabers  of  the  Retirement  System'  as  that 
Phrase  is  used  in  section  165  of  the  Charter  - 
Can  Municipal  iinployeos  Retired  Prior  to  19l4-7» 
under  the  14-71 

PUBLIC  Access  on  Saturdays?  Effect  on  Saturday  liuploy- 

menta  -  Closing  of  Offices  to  I4.22 

PUBLIC  FUNDS  -  Californ  a  St.  R.R.  Co.  Purchase 

of  Operative  Properties  -  Offset  Claims  of 

Company  against  Clairas  of  City  -  Not  Gift  of  I4.37 

PUBLIC  Health  Nurses  -  Credeatial  Requirements  i'or 

Appointment  by  City  and  County  of  I4-68 

PURCHASE  or  Use  Tax  on  Leased  Automobiles  -  Basis  of 

Collection  of  14-77 


p.-      '       ■  0RI7Y  Year   19^1 

Opinion  No. 

IKVALIDITJf  of  Bid  Submitted  for  St.    Mary*  8   Square  Garage 

Project  Lease  14.79 

UTOERPINMING  of  Buildings  Adjoining  Proposed  St.    i4ary»8 

Garage  1|50 


POLICE  DBPART.-ENT  Year  1951 

Opinion  No. 

HOLIDAYS  for  ^'^embera  of  th«   Police    Depart.ieat   under 

Charter  section  35 '5^  il-OS 

0  PICER  MoColgan  -  Entitled  to   Credit  for  Prior  Service 
In  Determining  Salary   increments   under   Section 
35*5  of  the  Charter,    and  Proniotioual  ijcaiuination 
Credits   under  Section  114.6  of   the  Charter  I4.65 

SCHOOL  Safety   Patrol;   School  crossing  Portable  Signs; 

Liability  of  City  in  Placing  Crossing  Signs  lj.8l 


WBLIO  WKLPARB  Year  1951 

Opinion  No. 

COMPETENCY  -  Effect  of   Decree  of  Accepting  Resignation 
of  viuardian  •>  Restoration  to   Capacity  of  liazel 
Claar  I443 


-  Q  -  Y«ar  1951 

opinion  No* 

QUALIFICATIONS  of  Chax^er  Sactioa  7  to  Appointment 

of  JuT«nile  Probation  Officer  •  Applicability 

of  aaidAntial  ^26 

^kHTd   Bjmaa  -  repoalt  of  •  y,  Tyson  on  Bid  for 

^asa  •  .-.a tar  Department  1^34. 

QQARRY  "^ram*   -  -atar  Dapartoant  -  Daposit  of  W.  0* 

^■on  on  Bid  for  Laaaa  i|^9 


-  R  -  Year  1951 

Opinio a  No. 

RAILWAY  ELi^loyees  in  Proiiotional  Exailnatlon  -  City 

and  County  Service  for  Former  Market  Street  l^6l\. 

RAILWAY  SYSTEM  -  Under  the  Provisions  of  section  151.3 

or  the  Charter  -  ..Ixat  Constitutes  a  Street  I4.05 

RASMUSSKN  Mrs*  -  D«*th  Benefit  I4.27 

RECEIPT  of  Proceeds  from  the  Sale  of  Latter  Bonds  - 
Loans  of  Sur^jlus  r'unda  Derived  from  Bonds  to 
Meet  Obligations  of  Appropriations  from  otxier 
Authorized  Bond  7unda,  Pending  l^.Ql\. 

RECLASSIFICATION  of  Property  -  Stipulations  as  to 

"Character  of  Iiaprovements"  in  Application  for- 
City  Pla  ining  Coimission  can  only  Accept  Vol- 
untary Stipulations;  Cannot  Accept  Stipulations 
as  to  the  Use  of  Property;  Cannot  Exact  stip- 
ulations as  to  i'arking  Pacilltles;  Stipulations 
as  to  Character  of  iniprovements  can  only  be 
offered  by  the  -«gal  Owner;  interested  Property 
Owner  Defined  ip.3 

RECORDS  -  Destruction  of  -  Right  of  California  His- 
torical Society  to  Take  'osseasion  of  Old  Records    l\.2Q 

RECORDS  -  Elimination  of  Hospital  i^.70 

RECREATION  and  Park  Commission  -  Coiipletlon  of  Roofs 
of  Gymnasium  Buildings  under  Recreation 
Cc-nmlsslon  Coutract  22-A  l\.$Q 

RECREATION  and  Park  Commission  for  i^velopment  as 
Facility  for  -iooring  of  Yachts  and  other 
Water  Craft  -  Lease  of  Property  under 
Jurisdiction  of  1|B0 

RECREATION  and  Park  Co.imlsaion  to  Enter  into  a  Lease 
with  Equestrian  Foundation,  Incorporated,  Per- 
mitting said  i<on-?roflt  Corporation  to  Erect 
Stable  'aolllties  in  Golden  Gate  Park  -  Authority 
of  I4.56 

RECREATION  Centers  Contracts;  Liability  of  Architect        1^33 

REDEVEL0P:<ENT  Agency  -  Faithful  Performance  Bond  and 

Fidelity  Bond  Required  by  14.67 


-  R  -  Year  1951 

Continued  Opinion  No. 

RIPIRENDUM  Petition  -  Withdrawal  of  Signatures  from  State- 
wide 14.25 

REFUSE  to  Certify  the  tUgheat  Eligible,  on  a  List  of  Ellgl- 
bles  Based  Solely  Upon  a  Statement  of  a  Department  iiead 
of  Alleged  'unsatisfactory  Work  at  some  "revlous  Time  - 
Can  Civil  Service  Co.iralssion  l^J,? 

REGISTRATION  of  Name  "san  Pranclsco  Pops"  -  Art  Commission      l\l^Q 

RELEASED  -  Lien  for  Indigent  Aid  Extended  to  Husband  on 

Separate  i'roperty  of  Wife  should  be  ^.$1 

REMOVAL  of  Yard  from  Bryant  Street  to  University  ^iound 

Reservoir  Property  -  Water  Department  -  Proposed  l\.39 

RBQUIREffTNTS  as  Affecting  Temporary  Won-Clvll  Service 

Employees  -  Loyalty  Oath  k.^$ 

REQUIREMENTS  Credential  -  for  Appointment  by  City  and 

County  of  Public  Health  Nurses  i|.68 

RESCIND  or  Reconsider  Its  Action,  in  Connection  with  Appeal- 
ing from  a  Decision  of  the  superior  Court  -  Frank  T. 
Kennedy  Appeal  -  Has  '{etlreraent  Board  the  Power  to  1^.82 

RESIDENTIAL  -  Applicability  of  -  Qualifications  of  Ciiarter 

Section  7  to  Appointment  of  Juvenile  probation  Orficer      14.26 

RESIGNATION  of  Guardian  -  restoration  to  Capacity  of  Hazel 

Claar  -  Co;Tpetency  -  ySfect   of  Decree  of  Accepting  I1J4.3 

RESOLUTION  Where  no  -  Has  been  Adopted  by  the  City  Plan- 
ning Commission  Approving  or  Disapproving  of  a  Proposed 
Change  of  Zone,  The  Application  is  Still  Pending  be- 
fore the  Commission  ij.72 

RESPONSIBILITY  of  Recreation  fiuid  Park  Department  to  Operate 

Coast  Guard  Station  after  Abandonment  457 


-  R  - 


Year  lv5l 


Continued 

of  #50 #000  until  Actual  V.orking  Tost  has 
been  nude  -  Completion  Payment  -  Sludge  Plants 
at  Islais  Creek  -  Director  of  Public  l.orks  comj 
maice  Final  "'aynient  on  (Construction  Contract 
when  Cc.-tract  Provides  for 

RETIRED  -  Can  Municipal  liinjiloyeos  -  Prior  to  19if7» 
Under  the  Provisions  of  Section  165  of  the 
Charter,  3»  Considered  as  "Members  of  the 
etire.Tient  System"  as  that  Phrase  is  used 
in  Section  165  of  the  Charter? 

RETIREMENT  System  -  Effect  of  Drawing  of  Warrant 
and  Mailing  of  Qieck  Prior  to  Death  of  a 
M«aber  of  the 

RETIREMENT  System  under  Section  161  of  the  Charter  - 
Election  to  Oantrlbute  to 

RI(flR  of  Civil  Service  COiomlsslon  to  Approve  of  corris 
H«  Levy  Receiving  Compensation  for  Services 
Previously  Rendered  to  Islais  Creek  Reclamation 

District 

RIGHT  of  Director  of  Planning  to  Accept  Employ»»nt 

from  Private  Firms  or  other  liunlcipal  OoTvrn- 

ments 

RI  ;HT  of  k.'ay  and  Over  Sewer  Line;  Responsibility  for 
Upkeep  and  Maintenance  of  Stairway  *  Con- 
struction of  stairway  on  'Pedestrian 

RIGHT  to  Time  off  to  Vote  -  Employees  and  Officers 

RIQHTS  of  i''ormar  liarket  Street  Railway  Employees  under 
th«  Judgment  in  ^nney  v.  ..olff 

RIGHTS  of  Temporary  Employee  in  Naval  Service  for 
Thirty  Days  Compensation  from  City 

RUPERT  Kelson  -  liottle  Lifter 


Opinion  No. 
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TION  Alfl)   PARK  DEPART.IEUT  Year  1951 

Opliilon  Ho, 

RBCREATIO.i   and   i'ark   ^:      '-ion  -  Completion  of  Roof  a 
of  Gymnaslirn  ^s   under  iiecreation  Com- 

inission  Contract   22-A  14.58 

RESP0NSI5ILITY  of  Recreation  and   park  Depart uent  to 

Operate  Coast  Guard  station  after  Abandonment  1^.57 


LQP.-L'.:JT  AaENCY  Year  1/51 

Opinion  Ho. 

PAITHPUL  Perfoimance   Bond   and  Fidelity   3ond  Required 

by   Redevelopaient    Agency  l^-^ 


■0410)  Tear  1951 

Opinion  Mo* 

of  Drawing  of  Warrant  and  Mailing  of  Check  '^ior 

to  Doath  of  a  :;eab«r  of  tha  Katireioent  Syatom       ip.9 

KIACTIOH  to  Co  tribute  to  ^etiremont  Syatenif  under 

section  161  of  the  Charter  1^36 

HAS  Retirement  Board  the  power  to  Rescind  or  Reconsider 
its  Action*  in  Connection  with  Appealiag  from   a 
Decision  of  the  Suoerior  Court  •  rank  T*  i  ennedy 
Appeal  482 

MRS.  RASMUSSVN  -  Death  (benefit  1^.27 


-  S  -  Year  19^1 

Opinion  No. 

SALARY  -  John  M.  Kennedy  )|?|)| 

SALARY  Standardization  Ordinance  -  Working  Conditions 

aa  a  Part  of  l^l^j 

SALE  of   Program-Catalogue   in  Connection  with  Art 
Exhibition   in  Palace   of  Pine  Arts  -  Art 
Conmlssion  ijPl 

SAN  FRANCISCO   POPS  -  Art   Co-nmlaalon  -   Registration  of 

Name  l|l|.d 

SANSOME  Street  -  Effect  of  Issuance  of  Building  Permit  - 
Building  Code  -  liulldinga  Openings  -  cahlll  .oros. 
Construction  at  350  I4.I8 

SCHOOL  Safety  Patrol  -  School  Crossing  Portable  Signs  - 

Liability  of  City  in  Placing  Crossing  Signs  l|jBl 

SECTION  35.5i  -  Holidays  for  Members  of  the  Police 

DepartiTient  under  Charter  l^.QQ 

SECTION  I4.7  of  the  City  Planning  Code  -  Clerical  Errors, 
Power  of  City  Planning  Commission  to  Correct; 
Procedures  to  be  Followed  by  City  Planning  Com- 
mission on  Acceptance  of  Stipulations  as  to 
"Character  of  Improvements"  pursuant  to  ^20 

SECTION  114.9  of  the  Charter  -  An  Urgency  or  Emergency 
must  Exist  before  an  Appointing  Officer  may  be 
Authorized  by  the  Civil  Service  Commission  to 
make  an  Emergency  Non-Civil  Service  Appointment 


z 


under  Section  194  of   the  Cliarter  1^.66 

SECTION  161  of  the  Charter  -  Election  to  Contribute 

to  Retirement  System,  under  i}.36 

SECTION  2l|A  of  iiealth  Code  -  Constitutionality  of  - 

D.  V.  3ell  -  Private  Ambulance  ij.29 

SERVICE  for  Former  Market  Street  Railway  Employees  in 

Promotional  Examination  -  City  and  County  l\h^. 

SERVICE  for  Thirty  Days  Compensation  from  City  -  Rights 

of  TemporaxT"  Employee  in  ilaval  1^11 


-  S  -  Year  1951 

Continued  Opinion  No, 

SERVICE  in  Determining  Salary  Increiaenta  under  Section 
35»5  of   the  Charter  and  ?ro:iiotional  Credits 
under  Section  li^.6  of  the  Charter  -  Officer  Mc 
Colgan  -  iSntltled  to  Credit  for  ^rior  I4.65 

SERVICES  Janitorial  -  Interniittent  with  Equipment  - 

Sec.  114.2  Charter  -  Civil  Service  14.07 

SERVICES  Previously  Rendered  to  Islais  Creek  Recla- 
mation District  -  Right  of  Civil  Service  Com- 
mission to  Approve  of  Morris  H.  Levy  Receiving 
Corapensation  for  l|.6l 

SIDE\'/ALK  Maintenance,  State  Owned  Property,  Liability 

therefor  J|)[l 

SIGNATURES  from  Statewide  Referendum  Petition  -  With- 
drawal of  i^.2^ 

SLUDGE  Plants  at  Islais  Creek  -  Director  of  Public 
Works  may  nmke  Fi.ial  Payment  on  Construction 
Contract  waen  Contract  ^^rovides  for  Retention 
of  #50»000  until  Actual  Working  Test  has  been 
made  -  Completion  Payment  -  Sludge  Plants  at 
Islais  Creek  l^l^2 

SOCIETY  to  Talce  Possession  of  old  Records  -  Destruction 

of  Records;  Right  of  California  Historical  I4.28 

SPACE  -  Curb  License  Pee  for  Taxi  Cabs:  Painting  Curb 

Space  lj.73 

STABLE  -  Authority  of  Recreation  and  Park  Commission 

to  Enter  into  a  Lease  with  Equestrian  Foundation, 
Incorporated,  Permitting  said  Non-Profit  Corpor- 
ation to  Erect  Facilities  in  Crolden  Gate  Park  1^.56 

STAIRWAY  -  Construction  of  -  on  Pedestrian  Right  of 
Way  and  over  Sewer  Line;  Responsibility  for 
Upkeep  and  ;Iaintenance  of  Stairway  1|.23 

STATE  Housing  Act  -  Interpretation  of  -  Whether  Con- 
version in  use  of  Building  from  Dwelling  to 
Hotel  Requires  entire  Building  t)  Conform  to 
Provisions  of  Act  or  only  Part  Being  Altered  1^4.0 


-  S  -  Year  1951 

Continued  Opinion  No. 

STATUTE  of  Limitation  by  Board  of  Supervisors  Prior  to 

CoiTLiencement  of  Action  or  Proceeding  -  Waiver  of       I4.62 

STIPULATIONS  as  to  "Character  of  Improvements"  In  Ap- 
plication for  ?ecla3slflcation  of  Property;  City 
Planning  Comniiaslon  can  only  Accept  Voluntary 
Stipulations;  cannot  Accept  Stipulations  as  to 
the  Use  of  Property;  Cannot  Exact  Stipulations  as 
to  Parking  Facilities;  Stipulations  as  to  Character 
of  Improve. lent s  can  only  be  Offered  by  the  Legal 
Owner;  "Interested  Property  Owner"  Defined  lp.3 

STREET  Assessment  -  Board  of  Supervisors,  Procedure  on 

Objections,  Hearing  and  Appeal  for  l^SZ 

STREET  -  Authority  of  City  and  County  of  San  .-I'ancisco 
to  Assume  obligation  of  Maintaining  a  -  Title  to 
which  Remains  In  the  Department  of  the  ^avy  [|.31 

ST.  MART'S  Garage  -  Underpinning  of  Buildings  Adjoining 
Proposed 

ST.  HARY'S  Square  Garat^e  Project  Lease  -  invalidity  of 

Bid  Submitted  for  14.79 

SUPERIOR  COURT  -  Prank  T.  Kennedy  Appeal  -  Has  Retire- 
ment Board  the  Power  to  Rescind  or  Reconsider  its 
Action,  in  Connection  with  Appealing  from  a  De- 
cision of  the  482 

SURPLUS  -  Loans  of  -  Funds  Derived  from  Bonds  to  iieet 

Obligations  of  Appropriations  from  other  Authorized 

Bond  ?unda.  Pending  Receipt  of  Proceeds  from  the 

Sale  of  Latter  Bonds  l\Bl\. 

SURVEYS  -  Parking  Authority  -  Power  to  Accept  Funds  for     I\l6 

SYSTEM  -  Can  i-Iunicipal  Employees  Retired  Prior  to  19i|.7, 
under  the  provisions  of  Section  165  of  t he  Charter, 
Be  Considered  as  "Members  of  the  Retirement"  -  as 
that  Phrase  is  used  in  the  section  165  of  the 
Charter  lj.71 

SYSTEM  under  the  Provisions  of  Section  151.3  of  the 

Charter  -  What  Constitutes  a  Street  Railway  I4.05 

SYSTEM  -  Effect  of  Drawing  of  v.arrant  and  .■failing  of 

Check  Prior  to  Death  of  a  ^'^mber  of  the  Retirement     IjJL? 


-  T  -  Year  1951 

Oplixlon  No. 

TAPT-HARTLEY   Act  14.214. 

TAX  on  Leased  Automobiles   -  Baals  of  Collection  of   Pur- 
chase  or  Use  I4.77 

TAXES  -   Bankruptcy  of  LeBlanc  Corporation;    Powers   of 

^nlted  States  Coui't;    Collection  of  delinquent  14.714. 

TAXI  Cabs  -  Curb  Space   License   Fee  for  -   Painting  Curb 

Space  I4.73 

TELEGRAPH  Company  for  Cancellation  of  Its  Franchise 

Applicatlo.n  of  American  District  I4.I2 

TBMPOR.\Ry  Employee  in  ^aval  Service  for  Thirty  Days 

Conqjensation  from  City  -  Rights  of  I4J.I 

TEN  PER  CENT  (105^)  of  the  -mount  Bid;  All  Bids  Sub- 
mitted should  be  Publicly  Read  at  the  Opening 
of  Bids  -  Penal  Amount  of  Bid  Bond  May  Be  Specified 
as  I453 

TENANT  to  Compensation  for  Damage  to  improvements  in 
Absence  of  a  Term  Lease  -  C  j.ideranatlon  of  Property 
for  ublic  Use;  Right  of  14.^9 

TIME  Off  to  Vote  -  iiuployees»  and  Officers'  Right  to        14^0 

TRIP  of  Members  of  Drill  Team  of  Fire  Department  to 

Nevada's  Adiission  Day  Celebration  I4J4.6 

TYSJN  W.O.  on  Bid  for  Lease  -  Water  Department  -  Byrnes 

Quarry  -  Deposit  of  l|.3l4. 

TYSON  v;.0.  -  on  Bid  for  Lease  -  Water  Depsirtment  -  Byrnes 

Quarry  -  Deposit  of  l\.69 


TAX  COLLECTOR  year  1951 

Opinion  No. 

B4SIS  of  Collection  or  Purchase  of  Use  Tax  on  Leased 

Automobiles  liyy 


-  U  -  Year  1951 

Opinion  No. 

UHDERPDiMINO  of  Buildings  Adjoining  Proposed  St.  l-lary's 

Garage  1^0 

UMIPORMED  Force  of  the  :'ire  Department  under  Charter 

section  36  -  Holidays  for  I4.O6 

UMITBD  States  Court;  Collection  of  Delinquent  Taxes  - 

Bankruptcy  of  Le  ^lanc  Corporation;  Powers  of        14.714. 

UHIVERSITX"  Mound  Reservoir  Property  -  Vater  Department  - 

Proposed  Re  aoval  of  Yard  from  Bryant  citreet  to       14,39 

UPKEEP  and  Maintenance  of  Stairway  -  Construction  of 
Stairway  on  Pedestrian  Right  of  .a/  and  Jver 
Sewer  Line;  nesponalbility  for  14.23 

URGENCY  an  -  or  Emergency  must  Ejcist  before  an  Appoint- 
ing Officer  may  be  Authorized  by  the  Civil  Service 
Goomisslon  to  make  an  Emergency  Non-Civil  Service 
Appointment  under  Section  II4.9  of  the  Charter  l4i>6 

USE  Tax  on  Leased  Automobiles  -  Basis  of  Collection 

of  Purchase  or  I4.77 


Opinion  3-« 
•r T5  •  OriiaaoM  ^roiUbltlnc  rrivvt*  JM  of  Cltj 
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-  ¥  -  Year  1951 

Opinion  No. 

VIAIVER  of  Statute  of  Limitation  by  Board  of  Supervisors 

Prior  to  Co:nnienceraent  of  Action  or  Proceeding  1^.62 

WARRANT  and  Mailing  of  Check  Prior  to  Death  of  a  i-Ieniber 

of  the  Retirement  System  -  Effect  of  Drawing  of         I4I9 

WATER  Craft  -  Lease  of  Property  under  jurisdiction  of 
Recreation  and  ^ark  Corual salon  for  Development 
as  ^*aclllty  for  .looring  of  Yachts  and  other  14.80 

WATER  Department  -  Byrnes  Quarry  -  Deposit  of  W.  0. 

Tyson  on  3id  for  Lease  ij.69 

WATER  Depart.-nent  -  Byrnes  Quarry  -  Deposit  of  W.  0. 

Tyson  on  31d  for  Lease  I4.34 

WATER  Depart :aent  -  Proposed  Removal  of  Yard  from  Bryant 

Street  to  University  Mound  Reservoir  Property  1|.39 

WHAT  Constitutes  a  "Street  Railway  System"  under  the 

ProvlB  one  of  Section  I^IO  of  the  Charter  k.0$ 

WHERE  no  Resolution  has  been  Adopted  by  the  City  Plan- 
ning Commission  Approving  or  Disapproving  of 
a  Proposed  Change  of  Zo  >e.  The  Application  is 
Still  Pending  before  the  Commission  k72 

WHO  May  be  Appointing  Officers;  Delegation  of  Power  l^l^ 

WITHDRAWAL  of  Signatures  from  statewide  Referendum 

Petition  14.25 

WOLPP  -  Rights  of  r'orraer  ilarket  Street  Railway  E.nployees 

under  the  Judgment  In  Kenny  v.  1^09 

WORK  at  Some  Previous  Time  -  Can  Civil  Service  Commission 
Refuse  to  Certify  the  lilghest  Eligible  on  a  List 
of  EllglbleSf  Based  Solely  upon  a  Statement  of  a 
Department  Head  of  Alleged  Unsatisfactoi^  l\ll 

WORKING  Conditions  as  a  Part  of  Salary  standardization 

Ordinance  kkl 

WORKING  Test  has  been  made  -  Completion  Payment  -  Sludge 
Plants  at  Islais  Creek  -  Director  of  public  liorka 
may  iTiake  Pinal  Payment  on  Construction  Contract 
when  Contract  Provides  for  Retention  of  $50»000 
until  Actual  kk2 


WMnW  DEPART^^BIiT  Year  1951 

Opinion  Mo* 

WATER  DBMRflCBT  -   Proposed  H«  noval  of  fard  I'poa  Bryant 

Street  to  University    tound  Reservoir   "jpoperty  I4.39 


-  Y  -  Year  1951 

OplixLoa  No. 

YACHTS  and  other  V^ater  Craft  -  Tjease  of  Property  under 
Jurisdiction  of  Recreation  and  Park  Coomiaalon 
for  Development  as  Facility  for  flooring  of  i|SO 

YARD  from  Bryant  Street  to  University  Mound  Reservoir 
Property  -  Water  Department  -  Proposed  Removal 
of  1^39 

YOUTH  Guidance  Center  -  Juvenile  Probation  Off leer; 

Exercise  of  Powers  in  Administration  of  l\.60 


-  Z  -  if««r  \j^X 

OpUtloa  Mo* 

-      xo  Ilontl    n  is  Ftlll     ending  b«for«  th« 

wofcaataaion  -  «.h«r«  no  Rttsoluti^a  haa  baan 
A4*f*«d  toy  tha  City   alarming  CenaisBl.a  Ap^rov 
lag  or  Dlaa  ;t>x^vXng  oT  a  Propoaad  Changa  of  1^72 

ZOVIMI  Law     -   "aiood  Jauk**  la   not  a  '*:iaalth     natltutioa" 

within  tha  t-roriui  'na  of  tha  UU^ 


Opinion  No.  405 
July  6,  1951 

SUBJECT:   '..'HAT  CONSTITUTES  A  "STRZST  RAIL"  AY  SYSTEM,  =' 
UNDZR  TKZ   PROVISIONS  OF  SECTION  151.3  OF 
TI:E  CHARTER. 

Gentlemen: 

This  will  aclcnowledge  receipt  of  your  request  for 
an  opinion  as  follows: 

REQUEST 

•Please  refer  to  Section  151.3  of  the 
Charter  dealing  with  the  method  of  fixing 
rates  of  pay  for  platform  employees  and  bus 
operators  on  the  I.unicipal  Railv;ay.  This 
section  requires  the  Civil  Service  Commission 
to  certify  to  the  Board  of  Supervisors  on  or 
before  the  second  lionda.y  of  July  'the  tv;o 
highest  v:age  schedules  in  effect  on  July  1 
of  that  year  for  platform  employees  and  bus 
operators  of  other  street  railv/ay  systems  in 
the  State  of  California.' 

•'In  order  to  determine  the  two  highest 
rates  of  pay  in  the  State  it  has  been  our 
practice  to  obtain  the  v/age  rates  being  paid 
on  some  25  or  30  transportation  systems.   It 
may  be  that  one  of  the  two  highest  rates  being 
paid  on  transportation  systems  at  this  time 
is  the  rate  in  effect  in  the  Greyhound  Bus 
System. 

"May  we  request  your  early  advice  as  to 
whether  a  Greyhound  Bus  operation  may  be 
considered  a  street  railvray  system  under 
the  terns  of  Section  151.3  of  the  Charter.'' 

Since  receipt  of  your  above  request,  you  have  further 
asked  vrhothor  the  following  bus  operations  could  be  considered 
as *%treet  railway  systems,"  under  section  151.3  of  our  charter: 

(a)  The  Torrance  Municipal  Bus  Line  operating  in  and 
around  Torrance,  California.  You  state  that  more  than  50;;^  of 
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the  busses  are  permsnpntly  assigned  to  runs  between  Torrance 
and  Los  Angeles,  and  Torrance  and  Long  Beach;  and  that  r.ore 
than  50^  of  the  passengers  carried  by  this  bus  line  are 
carried  on  these  runs.   You  further  state  that  less  than 
SOjt  of  the  busses  are  permanently  assigned  to  intracity 
operation  in  Torrance  itself. 

(b)  The  Bay  Rapid  Transit  Company,  operating  through 
several  communities  around  Monterey  Bay,  i.e.,  Carmel ,  Pacific 
Grove,  Seaside  and  Monterey. 

OPINION 

Section  151.3  of  the  Charter,  insofar  as  is  here 
applicable,  provides  as  follows: 

"On  or  before  the  second  Monday  of  July 
of  each  year  the  civil  service  commission 
shall  certify  to  the  Board  of  Supervisors 
the  two  highest  wage  schedules  in  effect  on 
July  1st  of  that  year  for  platform  employees 
and  bus  operators  of  other  street  railway 
systems  in  the  State  of  California." 

Your  inquiries  J  in  effect,  ask  whether  the  Bus  Lines 
in  question  can  be  considered  as  "street  railway  systems,"  in 
the  State  of  California  -  as  that  term  is  used  in  section  151.3 
of  our  Charter, 

Solely  for  informative  purposes,  it  is  interesting 
to  note  that  under  the  Public  Utilities  Act  of  the  State  of 
California  a  "street  railroad"  is  defined  as  a  railway  (by 
whatever  power  operated),  which  operates  entirely  within  any 
city  and  county,  or  city  or  town,  and  excludes  therefrom  any 
portion  thereof  used  as  an  interurban  railway.   (See  Sec. Kg), 
Public  Utilities  Act.)  Operations  outside  the  limits  of  a 
single  incorporated  city,  town  or  city  and  county  are  defined 
as  "passenger  stage"  operations.   (See  Sec.  2-1/4  (a),  (b) , 
Public  Utilities  Act.) 

Of  course,  that  definition  is  one  adopted  for  inter- 
preting the  provisions  of  the  Public  Utilities  Act.   It  is  not 
binding  on  us  in  interpreting  our  charter  provision.  Never- 
theless, it  does  serve  as  an  excellent  guide  to  us  in  arriving 
at  a  fair  and  proper  definition  of  the  words  "Street  Railway 
Systems"  in  our  Charter. 


I 


J3 

As  you  pointed  out,  in  one  of  your  letters  of  trans- 
mittal, our  o\'m  railway  operates  slightly  outside  of  the  strict 
confines  of  San  Francisco  into  Daly  City  -  a  city,  hov/ever, 
immediately  adjoining  us.  V7ith  this  in  mind,  it  would  appear 
that  a  fair  and  reasonable  definition  of  a  '"'street  railvray 
system"  (as  contemplated  by  our  charter)  would  include  a  rail- 
way or  bus  system  operating  and  serving  passengers  (if  not 
entirely  within  one  city  or  town)  at  least  betv/een  cities  or 
tovms  substantially  contiguous  to  one  another  and  covering  a 
restricted  area  of  operation;  and,  of  course,  such  operations 
would  have  to  constitute  the  main  business  of  the  corporation 
involved. 

Applying  this  ''"yardstick"  to  your  inquiries  at  hand, 
it  would  appear: 

(1)  That  the  Greyhound  Bus  operation,  which  operates 
not  only  throughout  the  State  of  California  but  throughout  the 
United  States  as  well,  could  hardly  be  called  a  ^'Street  railway 
system. " 

(2)  That  the  Torrance  lunicipal  Bus  Lines,  which 
permanently  assigns  most  of  its  busses  to  its  direct  intercity 
operation  (and  in  which  the  main  portion  of  its  passengers  are 
carried)  between  Torrance  and  Los  Angeles  and  Long  Beach  - 
which  are  from  13  to  17  miles  from  Torrance  -  could  not  be 
called  a  "street  railway  system." 

(3)  That  the  Bay  Rapid  Transit  Company,  which  operates 
and  serves  several  contiguous  communities  around  lionterey  Bay, 
could  be  called  a  "street  railv.'ay  system." 

You  are  thus  advised  in  connection  with  j'-our  inquiry 
as  submitted. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TO:   CIVIL  32RVICS  COII.IISSION 
151  City  Kail 
San  Francisco  2 

Attention:  Ilr.  \;illiam  L.  Henderson, 

Personnel  Director  and  Secretary. 
NSW 


OPINION  NO.  406 
July  6,  1951 


SUBJECT:  HOLIDAYS  FOR  UNIFORT^ED  FORCE  OF  IHE  FIRE  DEPARTMENT 
UNDER  CHARTER  SECTION  36 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows; 

REQUEST 

"Supplementing  my  request  for  your  opinion  on 
the  proper  procedure  in  certifying  on  the  payrolls  the 
members  of  this  dej^artment  who  are  required  to  perform 
service  therein  on  holidays,  which  you  clarified  in  your 
Opinion  No.  404,  dated  June  29,  1951,  I  herewith  respect- 
fully request  your  further  advice  on  the  following  ques- 
tions arising  from  the  recent  amendments  to  Section  36  of 
the  Charter  and  from  the  correct  interpretation  of  Section 
2.4a  of  the  Annual  Salary  Ordinance  for  the  fiscal  year 
ending  June  30,  1952: 

"1.   ^re  members  of  the  uniformed  force  of  the 
fire  department,  whose  regular  days  off  fall  on  one  of  the 
holidays  specified  in  the  Salary  Ordinance  and  who  there- 
fore are  not  required  to  perform  services  on  that  day, 
although  services  of  their  positions  are  required  for  a 
7-day  operation,  entitled  to  another  day  off? 

"And  if  the  answer  to  this  question  is  in  the 
affirmative  and  in  consideration  of  the  fact  that  the 
granting  of  additional  days  off  in  the  department  is 
against  the  public  interest  by  reason  of  there  being  now 
42  vacancies  in  the  rfnk  of  H-2  Fireman,  for  which  we  have 
been  unable  to  obtain  civil  service  replacements: 

"2.   Could  these  menvbers  who  are  entitled  to  such 
other  day  off  be  compensated  on  the  basis  of  straight  time 
in  lieu  of  being  granted  another  day  off,  if  such  is  in  the 
public  interest  in  the  judgment  of  the  fire  commission? 

"Thanking  you  for  your  kind  attention  to  this  re- 
quest^ I  am," 
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OPINION 


Preliminarily,  it  must  be  observed  that  your  request  for  opinion 
does  not  require  an  interpretation  of  Section  2.4a  of  the  Annual 
Salary  Ordinance,  other  than  to  note  that  by  the  express  provisions 
thereof,  it  is  inapplicable  to  members  of  the  uniformed  force  of  the 
Fire  Department, 

The  tenth  paragraph  of  Section  36  of  the  Charter  does  insure  to 
such  uniformed  force  of  the  Fire  Department  the  holidays  which  are 
provided  frr  certain  other  municipal  employees  by  Section  2,4a  of 
the  Salary  Ordinance, 

The  Charter  section  and  paragraph  above  noted,  after  declaring 
the  right  (of  the  uniformed  force)  to  those  holidays,  proclaims  that 
such  holidays  are  given  "as  additional  days  off  with  pay". 

Under  other  and  antecedent  portions  of  Section  36  the  subject 
6f  days  off  is  covered  in  some  detail.  Because  of  the  reference  to 
the  granted  holidays  as  being  additional  days  off,  and  because  the 
days  off  subject  preceded,  in  order  of  arrangement  and  enactment, 
the  holiday  subject,  I  am  compelled  to  conclude  that  the  electorate 
intended  to  give  the  uniformed  force  the  added  benefit  '^f  the  Sec- 
tion 2,4a  holidays.  Thus,  if  there  is  identity  of  occurrence  be- 
tween a  day  off  and  a  holiday,  the  member  concerned  would  be  entit- 
led to  an  additional  day  off,  with  pay. 

Regarding  your  second  question,  the  answer  thereto  is  found  by 
reference  to  the  seventh  paragraph  of  Section  36.   If  a  member  is 
entitled  to  an  additional  day  off  under  the  circumstances  discussed 
hereinbefore,  and  if  he  consents  to  performing  duty  on  the  additional 
day  off  alloted  to  him,  he  can  be  given  compensation  in  lieu  of  time 
off.   So  long  as,  in  the  matter  of  procedure,  the  requirements  of 
such  seventh  paragraph  are  followed,  straight  time  compensation  may 
be  substituted  for  time  off. 

Respectfully  submitted, 


VFb 

To:   Edward  P.  v'alsh.  Chief 
Fire  Department 

cc  VJilliam  L,  Henderson 

Personnel  Director  and  Secretcry 
Civil  Service  Commission 


DION  R.  HOLM 
City  Attorney 


Opinion  No.  407 
July  9,  1951 

SUBJECT:   JANITORIAL  SERVICES  -  INTERI-IITTENT  WITH  EQUIPMENT  - 
SEC.  142  CHARTER  -  CIVIL  SERVICE. 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

R  E  £  U  E  S  T 

"The  San  Francisco  Disaster  Council  and  Corps  is  in 
the  process  of  opening  offices  at  some  fourteen  loca- 
tions in  San  Francisco  to  be  used  by  the  Vvarden  Serv- 
ice as  battalion  headquarters  and  staff  headquarters, 

"It  is  expected  that  these  offices  will  only  be 
cleaned  after  meetings.   Because  of  the  wide  spread 
locations  of  these  offices  and  the  intermittent  serv- 
ices required  to  clean  them  we  have  entered  into  nego- 
tiations with  the  California  Building  Maintenace  Com- 
pany to  provide  these  services. 

"We  are  therefore  requesting  an  opinion  from  your 
office  as  to  whether  or  not  this  contract  would  be 
in  violation  of  any  provisions  of  the  Charter," 

OPINION 

It  appears  that  the  services  required  will  be  rendered 
at  irregular  times  and  require  the  use  of  janitorial  equipment; 
tnat  the  offices  are  scattered  in  location. 

This  office,  in  opinion  dated  October  3,  1941  (#330S) , 
said: 

"If  window  washing  is  to  be  performed  on  broken  time, 
and  requires  equipment  in  addition  to  personal  services, 
it  may  be  done  under  contract," 

On  the  same  subject  see  opinion  of  City  Attorney  dated 
April  11,  1946  (#3730),  dealing  with  janitorial  services. 
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Therefore,  it  is  my  opinion  the  proposed  contr?ct 
would  not  be  in  violation  of  Section  142  of  the  Charter.   Inter- 
mittent employment  is  not  the  controlling  factor  in  ?.nd  of 
itself,  and  each  case  must  be  decided  upon  the  existing  factual 
situation,  so  that  this  opinion  is  confined  to  the  facts 
involved  herein.  However,  there  is  no  authority  given  to  the 
Disaster  Council  to  enter  into  such  a  contract;  the  contract 
must  be  executed  by  the  Purchaser  of  Supplies,  pursuant  to 
Section  SB   of  the  Charter. 

You  are,  therefore,  advised  accordingly. 

Very  truly  yours, 


DION  R.  HOLM 
CWH/  City  /ttorney 


To:   A.  G.  Cook,  R.  Adm .  (Ret.) 
Director 
Disaster  Council  and  Corps. 


Opinion  No,    UOB 
July  13,    1951 


SUBJECT:      HOLIDAYS  FOR  MmBERS  OF  THE  POLICE  DEPARIMENT  UNDER 
CHARTER  SECTION   33.5i 


Dear  Sir: 
follows: 


I  am  in  receipt  of  your  request  for  an  opinion  as 


REQUEST 


"In  this  department  it  h? s  been  customary  to 
allow  an  extra  watch  off  to  those  whose  regular  day 
off  happened  to  be  a  legal  holiday.  In  other  words, 
if  an  officer's  day  off  happened  to  be  July  4th  he  was 
allowed  to  take  an  additional  day  off  during  that  week 
or  in  lieu  thereof  would  be  credited  with  eight  hours 
of  overtime  which  would  be  allowed  as  free  time  at  a 
later  date. 

"At  present  only  those  who  are  obliged  to  work 
on  a  holiday  are  compensated  in  money.   Those  who  are 
not  so  obligated  are  compensated  with  eight  hours  of 
free  time  if  the  holiday  happens  to  be  their  regular 
day  off  for  the  week. 

"In  this  connection  we  have  received  the  accompany- 
ing letter  from  Mr.  Henderson,  Secretary  of  the  Civil 
Service  Commission.  As  a  result  it  has  become  necessary 
to  appeal  to  you  for  an  opinion  as  to  whether  the  pro- 
cedure we  follow  in  the  matter  of  time-rolls  for  legal 
holidays  is  in  order*" 


The  letter  from  Mr.  Henderson  is  as  follows: 

"The  latter  part  of  last  week  representatives  of 
the  Fire  Department  called  to  inquire  concerning  General 
Order  48  of  the  Police  Department,  which  I  understand 
provides  that  an  extra  day  off  shall  be  allowed  members 
of  the  Police  Department  whose  day  off  falls  on  a  holi- 
day.  It  was  suggested  that  if  such  a  policy  was  approved 
by  the  Police  Department  it  should  apply  to  the  Fire 
Department  as  well. 
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"I  have  reviewed  section  35.5^  of  the  char- 
ter and  also  section  2.4.a  of  the  annual  salary 
ordinance.   This  is  the  salary  ordinance  sec- 
tion which  specifies  the  holidays  for  monthly 
paid  employees  and  establishes  the  basis  for 
compensation  for  services  on  such  holidays.  The 
provisions  of  this  section  by  specific  language 
excludes  therefrom  members  of  the  Police  and 
Fire  Departments.   Section  35.5^  of  the  charter 
does  however  provide  that  such  holidays  specified 
for  other  monthly  paid  employees  shall  be  days  off 
with  pay  for  members  of  the  Police  Department, 

"This  section  then  provides  that  members  who 
are  required  to  perform  police  service  on  such 
holidays  shall  be  compensated  for  such  service  at 
straight  time  or  by  equivalent  time  off.  I  do 
not  find  any  authority  for  any  additional  bene- 
fits if  the  member  is  not  required  to  perform 
police  service  on  such  holiday. 

"This  is  to  advise  you  that  this  office  has 
no  authority  under  our  interpretation  of  this  sec- 
tion to  approve  payrolls  which  provide  an  additional 
day  off  with  pay  for  members  whose  regular  day  off 
falls  on  a  holiday  and  who  did  not  perform  police 
service  on  such  holiday.   I  understand  that  this 
interpretation  is  in  variance  with  the  interpre- 
tation placed  thereon  by  the  Police  Department  and 
we  should  be  glad  to  discuss  the  matter  further 
with  you,  or  if  you  prefer  we  suggest  that  you 
obtain  a  ruling  from  the  City  Attorney. 

"We  give  you  this  information  at  this  time 
however  so  that  no  misunderstanding  will  arise 
concerning  an  extra  day  off  for  members  whose  reg- 
ular day  off  falls  on  July  4th." 


OPINION 


Preliminarily,  it  must  be  observed  that  your  request 
for  opinion  does  not  require  an  interpretation  of  Section  2. 4. a 
of  the  Annual  Salary  Ordinance,  other  than  to  note  that  by 
the  express  provisions  thereof,  it  is  inapplicable  to  members 
of  the  Police  Department. 
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Paragraph  (h)  of  Section  35. 5i  of  the  Charter  does 
insure  to  members  of  the  Police  Department  the  holidays  which 
are  provided  for  certain  other  municipal  employees  by  Section 
2. 2*. a  of  the  Salary  Ordinance. 

The  Charter  section  and  paragraph  above  noted,  after 
declaring  the  right  of  the  members  of  the  Police  Department  to 
those  holidc'.ys,  states  that  such  holidays  are  given  "as  addi- 
tional da  ys  off  with  pay." 

Under  other  and  antecedent  portions  of  Section  35. 5i 
the  subject  of  days  off  is  covered  in  some  detril.  Because  of 
the  reference  to  the  granted  holidays  as  being  additional  days 
off,  and  because  the  days  off  subject  preceded,  in  order  of 
arrangement  and  enactment,  the  holiday  subject,  I  am  compelled 
to  conclude  that  the  electorate  intended  to  give  the  members  of 
the  Police  Department  the  added  benefit  of  the  holidays  specified 
in  Section  2, 4. a.   Thus,  if  there  is  identity  of  occurrence 
between  a  day  off  and  a  holiday,  the  member  concerned  would  be 
entitled  to  an  additional  day  off,  with  pay. 

Very  truly  yours, 


DION  R.  HOLM 
OnH  City  Attorney 

To:  Michael  Gaffey 
Chief  of  Police 

cc:  Mr.  V.'illiam  L.  Henderson 


OPINION  NO,  1^.09 
July  13,  1951 

SUBJECT:  Rights  of  Former  Market  Street  Railway 
Employees  Under  the  Judgment  In  Kenney 
V.  Wolff 

Gentlemen: 

This  office  ia  in  receipt  of  a  request  for  an  opinion,  as 


follows: 


REQUEST 


"on  February  5*  1951  the  District  Court  of  Ap- 
peal affirmed  the  judgment  of  the  Superior  Court  in  the 
Fourth  Cause  of  Action  in  the  case  of  Kenney,  et  al.  v. 
Harry  K.  Wolff,  et  al..  District  Court  of  Appeal  1, 
Civil,  No,  T)|)|)|l  t   The  Judgment  requires  that  the  city 
and  courfty  give  to  the  plaintiffs  credit  for  services 
rendered  by  them  in  the  operation  of  the  Market  Street 
Railway  prior  to  the  acquisition  thereof  by  the  City  and 
County  of  San  Francisco  on  September  29,  19i|i|.  'in  matters 
involving  or  relating  to  discharges,  lay-offs,  reemploy- 
ment, promotional  examinations,  credit  for  length  of 
service  and  assignment  of  positions  if  length  of  service 
is  a  factor  in  such  assignment,  and  for  all  of  said 
purposes  to  adopt,  use  and  employ  the  dates  of  original 
employment  by  the  Market  Street  Railway*. 

"A  promotional  examination  for  class  SllO  In- 
spector, Municipal  Railway  was  held  beginning  September 
17,  1914.6.   The  eligible  list  resulting  from  this  exam- 
ination was  adopted  November  13,  1914-6  and  expired  auto- 
matically four  years  later  on  November  12,  1950.   There 
were  six  former  employees  of  the  Market  Street  Railway 
whose  names  appeared  on  that  eligible  list  whose  elig- 
ibility standing  would  have  been  different  had  they  re- 
ceived city  and  county  service  credit  for  their  prior 
Market  Street  Railway  experience.  There  were  five 
former  Market  Street  Railway  employees  who  "par"tic'ipated 
in  the  examination  who  failed  to  make  the  required  passing 
mark,  but  whose  names  would  have  been  on  the  eligible 
list  had  they  received  city  and  county  service  credit 
tor   their  former  Market  Street  Railway  experience,   " 
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"Another  promotional  examination  for  Inspector, 
Municipal  Railway  was  held  beginning  January  23,  19^4-9 
and  the  original  list  resulting  from  this  exanination  was 
adopted  on  April  13,  19ij.9.  This  eligible  list  is  still 
in  existence  and  is  currently  used  to  fill  vacancies  which 
may  occur  in  the  classification  of  Inspector,  Municipal 
Railway.   On  this  list  are  the  names  of  eleven  former 
Market  Street  Railway  employees,  whose  eligibility  stand- 
ing would  be  different  had  they  been  given  city  and  county 
service  credit  for  their  prior  Market  Street  Railv;ay  ex- 
perience.  There  are  six  former  employees  of  the  Market 
Street  Railv;ay  v/ho  participated  in  the  examination,  who 
failed  to  . "lake  a  passing  grade  but  who  would  have  beeri~ 
successful  in  achieving  eligibility  on  the  list  had  they 
been  given  city  and  county  service  credit  for  their  former 
Market  Street  Railway  experience, 

"None  of  the  former  Market  Street  Railway 
personnel  who  participated  in  the  two  excminations  in- 
dicated above  v/ere  parties  to  the  court  action,  Kenney 
V.  V/olff .  Your  opinion  is  requested  as  to  whether  the 
Civil  Service  ConiTilssion  is  now  required  to  rerate  the 
papers  of  all  of  the  participants  in  the  tvjo  examinations 
for  Inspector  in  order  to  give  the  former  Market  Street 
Railway  personnel  credit  for  city  and  county  service  for 
their  Market  Street  Railway  service,  even  though  none  of 
them  were  parties  to  the  Kenney  litigation. 

"The  rerating  of  those  examinations  in  order  to 
reflect  prior  Market  Street  Railway  service  as  city  and 
county  service  would  mean  that  the  date  of  seniority  of 
employees  who  have  previously  been  appointed  from  these 
lists  would  have  to  be  changed,  and  that  some  employees 
would  be  displaced  by  others  who  because  of  the  rerating 
would  have  a  higher  ranlc  on  the  eligible  lists," 

OPINION 

Your  request  makes  it  clear  that  none  of  the  persons  to  whom 
you  refer  v/ere  party  petitioners  in  the  principal  case  of  Kenney  v, 
V/olff,  and  that  your  query  relates  only  to  the  basic  question,  as  to 
vrfiether  that  decision  '.,"o  ulci  in  any  way  affect  persons  other  than  those 
who  were  parties  to  the  suit. 
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An  examination  of  the  pleadings  in  the  Kenney  case  shows 
that  the  allegations  made  were  those  of  the  litigants  as  Individuals 
and  not  for  and  on  behalf  of  all  persons  similarly  situated  as 
would  have  been  the  case  had  the  suit  been  a  representative  suit 
pursuant  to  Section  382  of  the  Code  of  Civil  Procedure,   Therefore, 
it  nay  be  concluded  that  the  only  persons  who  could  have  any  in- 
terest in  the  judgment  must  be  those  who  were  named  as  party  pe- 
titioners. 

^Afhlle  the  Kenney  case  referred  to  in  your  request  was  being 
tried  a  group  of  employees  filed  a  petition  in  intervention  and  the 
trial  court  denied  their  right  to  intervene  and  upon  appeal  the 
District  Court  of  Appeal  in  88  Cal.  App.  (2d)  lc3,  at  page  l66,  in 
afrirriiing  the  decision  of  the  trial  court  stated  the  follox/ing: 

"Any  judgment  rendered  in  said  action  will 
have  no  direct  effect  v;hatever  upon  any  person  other 
than  the  parties  to  said  action.   If  the  judgment 
should  be  in  favor  of  the  plaintiffs  the  defendant 
will  be  restrained  from  enforcing  said  acts  against 
the  plaintiffs  but  against  no  other  person," 

Therefore  you  are  advised  that  inasmuch  as  the  judgment 
covered  only  the  persons  v/ho  were  mentioned  as  petitioners  and 
inasmuch  as  the  District  Court  of  Appeal  has  already  ruled  that  this 
judgment  could  have  no  effect  on  anyone  other  than  those  named  as 
parties  in  the  action,  it  will  not  be  necessary  for  you  to  apply 
the  judgment  to  any  other  employees  of  the  former  Market  Street 
Railway  v;ho  are  presently  in  the  civil  service  system  of  the  City 
and  County  of  San  Francisco. 

However,  the  rule  of  law  set  forth  in  the  Kenney  case 
would  be  binding  upon  any  court  before  whom  issues,  involving  the 
same  set  of  facts,  were  tried,  subject  to  the  possible  defense 
of  limitations  and  laches. 


Respectfully  submitted. 


BJW 


DION  R.    HOLM 
City  Attorney 
To:      Vx,  William  L.   Henderson 

Personnel  Director  and  Secretary 
Civil  Service  Commission 


OPINION  NO.  lj.10 
July  18,  1951 


SUBJECT:   EMPLOYEES'  AND  OFFICERS'  RIGHT  TO  TII-E 
OFF  TO  VOTE 


Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follovs: 


REQUEST 

"V/e  have  been  reviewing  your  Opinion  No.. 37^ 
addressed  to  the  Board  of  Supervisors  under  date  or  May 
7»  1951  concerning  'time  off  for  voting  by  municipal 
employees. ' 

"Vie  quote  therefrom  as  follows: 


"'It  is  clear,  therefore,  that  the  employee  is 
not  to  take  the  time  provided  in  this  section,  unless 
that  time  is  actually  needed  for  the  purpose  of  voting.' 

"'Time  off,  for  not  more  than  two  hours,  request- 
ed under  this  section  must  be  granted  at  some  appropri- 
ate time  of  the  day.   Time  off  so  taken  must  be  ap- 
proved, unless  such  time  has,  in  fact,  not  been  used 
for  voting. 

"'The  test  as  to  necessity  calls,  first,  for 
the  exercise  of  the  judgment  of  the  employee  making  the 
request,  based  upon  his  knowledge  of  the  facts.   Second- 
ly, it  calls  for  the  later  ascertainment  by  the  appoint- 
ing officer  if  such  time  was  actually  used  by  the  em- 
ployee to  cast  his  vote,  in  the  event  that  the  appoint- 
ing officer,  in  his  discretion,  sees  fit  to  make  in- 
quiry in  that  regard.' 

"We  request  your  further  advice  as  to  whether 
the  appointing  off Ica^  has  any  responsibility  or  author- 
ity to  determine  the  necessity  for  the  time  off 
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requested  by  the  employee  for  the  purpose  of  voting, 
or  if  the  question  of  necessity  rests  entirely  with  the 
discretion  or  Judgment  of  the  employee. 

"The  follov/ing  hypothetical  situation  will 
clarify  the  intent  of  our  question: 

"The  polls  close  at  8  p.  m,;  An  employee's 
work  day  is  completed  at  5  P»  m* *  but  it  so  happens 
that  he  has  a  dinner  engagement  for  that  evening  and 
finds  that  he  does  not  have  time  to  vote  before  the 
time  of  his  engagement.   Under  these  circumstances 
he  requests  time  off  during  the  work  day  for  the 
purpose  of  voting.   The  dinner  engagement  is  a  social 
affair  not  related  to  his  official  duties.   Under 
these  circumstances  does  the  appointing  officer  have 
any  right  to  question  the  necessity  for  the  time  off 
during  the  work  day,  or  to  refuse  the  privilege  of 
time  off  during  the  work  day?" 

OPINION 

In  my  opinion  to  the  Board  of  Suplrvisors  of  May  7*  195l» 
No,  370,  to  which  you  refer,  I  pointed  out  the  changes  that  were 
made  in  the  Salary  Ordinance  for  the  fiscal  year  1951-1952,  over 
those  provisions  as  contained  in  the  1950-1951  Salary  Ordinance,  in 
connection  with  time  away  from  employment  for  the  purpose  of  voting. 

In  our  present  ordinance,  the  responsibility  and  authority 
of  the  appointing  officer  is  set  forth  in  the  following  sentence: 

"The  appointing  officer  may  inquire  into  the 
circumstances,  and  deny  approval  of  the  time  off  if, 
in  fact,  it  has  not  been  used  for  the  purpose  of 
voting." 

The  only  basis  for  outright  denial  by  the  appointing  officer, 
thus,  is  where  the  time  has  not  been  used  for  the  purpose  of  voting. 

The  sentence  of  the  ordinance  preceding  the  limitation  of 
authority  of  the  appointing  officer  reads  as  follows: 

"This  section  is  not  intended  as  a  right  to 
take  time  off  when  not  needed  for  the  purpose  of  voting," 
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Due  to  the  limitation  of  authority  of  the  appointing  of- 
ficer, the  responsibility  for  determining  the  necessity  for  time 
off  as  requested  by  the  employee,  in  the  final  analysis  (under  tho 
terms  of  the  ordinance),  rests  in  the  discretion  of  the  employee 
himself,  but  nocessity  is  the  measure  of  his  discretion. 

You  are  thus  advised  In  connection  with  your  inquiry  as 
submitted. 

Respoctfully  submitted, 


DION  R.  HOLM 
City  Attorney 
NSW 

To:   Civil  Service  Commission 

Attention:   iMr.  '.illiam  L,  Henderson 

Personnel  Director  and  Secretary 


No.  411 
July  23,  1951 


SUBJECT:   RIGHTS  OF  TEMPORARY  EMPLOYEE  IN  NAVAL 

SERVICE  FOR  THIRTY  DAYS  COMPENSATION  FROM 
CITY 


Dear  Sir: 

I  am  in  receipt,  as  follows,  of  your  request  for  a  further 
opinion: 

"We  have  received  a  copy  of  your  Opinion  No,  375  of 
May  15,  1951,  concerning  the  question  of  the  allow- 
ance of  30  days  compensation  to  temporary  employees 
entering  military  service.  This  opinion  was  furnished 
to  the  District  Attorney  at  his  request.   On  the  basis 
of  the  opinion,  the  District  Attorney  has  written  to 
the  Civil  Service  Commission  indicating  that  if  30 
days  pay  is  not  now  allowed  Donald  McKee,  a  former 
temporary  Bookkeeper,  Class  B4,  that  Mr,  McKee  could 
call  on  the  District  Attorney  for  further  action  in 
accordance  with  the  provisions  of  the  State  Military 
and  Veterans  Code, 

"Inasmuch  as  the  opinion  holds  contrary  to  what  was 
the  expressed  intent  of  the  Civil  Service  Commission's 
rules  concerning  the  granting  of  military  leave  with 
pay,  and  inasmuch  as  the  effect  of  the  opinion  would 
be  to  establish  the  right  to  military  leave  compensa- 
tion to  a  large  number  of  temporary  employees  to  whom  it 
was  never  intended  military  leave  with  pay  should  be  ' 
granted  and  who  have  not  heretofore  received  such  pay, 
it  is  respectfully  requested  that  you  review  Opinion 
No.  375  in  light  of  the  following  information, 

"The  opinion  holds  that  a  temporary  employee  is  en- 
titled to  compensation  under  certain  conditions  v^^ile 
on  military  leave  because  of  authority  granted  through 
Rule  31.1  of  the  Civil  Service  Commission,  V/e  call 
your  attention  to  the  language  of  Section  1  of  that 
rule  which  is  titled  'Officers  and  Employees  Eligible 
for  Leaves  of  Absence'.   This  section  defines  who  in 
the  city  service  is  entitled  to  military  leave  and 
states  in  part: 

"',,, shall  grant  military  leaves  of  absence 
(hereinafter  referred  to  as  military  leave) 
as  hereinafter  provided  to  any  officer  or 
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employee  of  the  City  and  County  of 
San  Francisco  or  any  non-certificated 
officer  or  employee  of  the  Unified  School 
District  of  said  city  and  county  (herein- 
after referred  to  as  employees)  other  than 
employees  appointecTunder  emergency  authori- 
zation or  civil  service  temporary  appointment.,.^ 

"Section  2  of  this  same  rule  continues  the  matter  of 
military  leave  for  city  employees  and  deals  vdth  ad- 
ministrative detail  and  is  accordingly  titled  'Military 
Leave;  Services  for  Which  Granted;  Duration;  And  When 
With  Pay.' 

"It  was  our  belief  and  intent  at  the  time  of  drafting 
the  rule  and  it  is  still  our  belief  and  intent,  that 
Section  1  was  a  general  definition  of  which  employees 
in  the  city  service  were  entitled  to  military  leave. 
The  details  of  the  administration  of  military- 
leave  granted  to  those  employees  entitled  to  military 
leave  under  the  definition  as  found  in  Section  1,  was 
then  to  be  found  in  succeeding  sections.   In  order 
to  clearly  show  that  such  was  the  case,  Section  1 
states  that  military  leave  is  to  be  granted  'as  here- 
inafter provided'  and  states  further  that  those 
employees  to  whom  such  military  leave  is  to  be 
granted  are  'hereinafter  referred  to'as  employees. ' 
In  view  of  the  above  quoted  language,  how  can  it  be 
held  other  than  that  the  use  of  the  word  'employees* 
in  Section  2  of  the  rule  means  only  those  employees 
who   under- Section  1  are  entitled  to  military  leave? 
Section  1,  it  will  be  noted,  clearly  excludes  from 
the  right  to  military  leave  employees  under  civil 
service  temporary  appointment. 

"The  portion  of  the  opinion  that  holds  that  employees 
referred  to  in  Section  2  of  the  rule,  arc  employees 
other  than  those  as  defined  in  Section  1,  seems  to 
have  overlooked  the  key  language  of  Section  1  - 
'hereinafter  referred  to  as  employees, ' 

"Because  the  opinion  as  written  reverses  a  policy 
which  has  always  been  in  effect  in  this  jurisdiction  - 
because  it  is  contrary  to  the  expressed  intent  and 
we  believe  the  expressed  language  of  the  rule  - 
and  because  it  will  mean  a  substantial  increase  in 
the  cost  of  administration  of  military  leave  to  the 
City  and  County  and  create  the  basis  for  claim  by 
several  hundred  temporary  employees  who  have  here- 
tofore not  claimed  nor  received  such  pay,  no  action 
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will  be  taken  on  the  granting  of  military  leave 
pay  to  Mr,   McKee  or  to  other  temporary   employees 
pending  your  action  on  this  request  for  your 
review  of  Opinion  No.   375." 

OPINION 

I  regret  to  say  that  I  am  not  in  agreement  with  your  state- 
ment that  there  is  an  "expressed  intent"  in  the  rules  of  the 
Civil  Service  Commission  at  variance  from  the  conclusion  reached 
in  my  Opinion  No.  375. 

The  substance  of  my  prior  opinion  is  that  Mr.  Donald  McKee 
is  entitled  to  thirty  days  salary  from  the  City  by  reason  of  the 
precise  language  of  Rule  31.1,  Section  2(a)  and  (c)  of  the 
Rules  of  the  Civil  Service  Commission* 

Section  2(a)  states  in  so  many  words  that  members  of  the 
reserve  corps  in  the  federal  military  or  naval  service  shall, 
during  a  period  of  national  emergency,  as  proclaimed  by  the 
President,  or  v^ile  a  conscription  act  is  in  effect,  bo  granted 
military  leave  while  in  the  performance  of  ordered  military  or 
naval  duty  and  for  a  period  not  to  exceed  six  months  thereafter. 

As  disclosed  in  the  prior  opinion,  Mr,  McKee  has  been 
ordered  on  duty  as  a  member  of  the  Naval  Reserve,  I  understand 
that  he  is  now  on  such  duty.   Inasmuch  as  he  is  entitled  in  law 
to  military  leave,  it  must  be  considered  that  he  is  on  military 
leave. 

My  prior  opinion  (pp.  5-6)  quotes  Section  2(c)  of  the 
Rules  of  the  Civil  Service  Commission  to  the  effect  that  an  employee, 
granted  military  leave  under  2(a),  referred  to  immediately  above, 
is  entitled  to  thirty  days  salary  from  the  City, 

Your  request  for  a  further  opinion,  quoted  above,  calls 
attention  to  the  provision  of  Section  1  of  Rule  31.1.  This,  in 
substance,  is  to  the  effect  that  the  Civil  Service  Commission  is 
to  grant  military  leave  to  persons  entitled  to  the  same  under 
State  law  and  Section  153  of  the  Charter,  with  the  exception  of 
employees  serving  under  emergency  authorization  or  civil' service 
temporary  appointment.   (At  the  time  of  his  call  to  duty,  Mr, 
McKee  was  in  the  latter  category). 

You  will  note  that  the  rule  to  which  you' refer  was  quoted 
tn  my  prior  opinion  (No,  375),  at  pages  4  and  5$   and  was  con- 
sidered therein. 
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The  following  rule  of  construction  is  controlling: 

In  re  East  Bay  f^Iunicipal  Utility  Water 
Bonds,  etc.  (1925). 
195~?al.  725,  731: 

"It  is  an  elementary  principle  of  construction 
that  where  there  are  in  one  act  or  in  several  acts 
contemporaneously  passed  specific  provisions  relat- 
ing to  a  particular  subject,  they  will  govern  in 
respect  to  that  subject  as  against  general  pro- 
visions contained  in  the  same  act." 

NuiT.erous  authorities  are  cited  in  the  opinion  in  the  case 
just  mentioned  in  support  of  that  general  principle. 

See  also, 

23  Cal.  Jur.  762,  sec.  136; 

Code  of  Civil  Procedure,  sec.  1859. 

I  deem  this  principle  of  law  so  well  established  that 
further  citation  of  authority  is  unnecessary. 

In  application  of  this  rule  of  construction  to  the  instant 
matter,  I  find  that  the  rules  and  regulations  of  the  Civil 
Service  Commission  have  made  specific  provision  in  favor  of  men 
in  the  reserve  forces,  of  v/hich  Mr.  McKee  has  been  and  now  is  a 
member.   In  other  words,  this  specific  provision  governs  over 
general  language  embodied  in  Section  1  of  Rule  31»1  to  which  you 
refer. 

After  thorough  review,  at  your  request j  of  my  previous 
opinion,  my  conclusion  remains  unchanged,  I,  therefore,  must 
reiterate  the  substance  of  my  holding  in  Opinion  No.  375  to 
the  effect  that  Mr.  McKee  is  entitled  to  payment  from  the  City  of 
thirty  days  salary. 

Respectfully  submitted, 


ADT  DION  R.  HOLM 

City  Attorney 

To:  Mr.  William  L,  Henderson 

Personnel  Director  and  Secretary 

Civil  Service' Commission 

X51  City  Hall,  San  Francisco  2 

cc:   Mr,  Thomas  C,  Lynch 
District  Attorney 


OPINION  NO.  412 
July  25,  1951 


SUBJECT:   APPLICATION  OF  AMERICAN  DISTRICT  TELEGRAPH 
COMPANY  FOR  CANCELLATION  OF  ITS  FRANCHISE 


Dear  Sir: 

I  am  in  receipt,  as  follows,  of  your  request  for  an 
opinion: 

"For  report  and  recommendation  there  is  referred 
to  you  by  the  Public  Utilities- Committee,  copy  of- 
a  communication  from  Pillsbury,  Madison  and  Sutro, 
requesting  abrogation  of  the  San  Francisco 
franchise  of  the  American  District  Telegraph 
Company. 

"This  matter  is  now  pending  before  the  Public 
Utilities  Committee  and  will  be  set  for  consider- 
ation by  that  Committee  at  a  time  subsequent  to 
receipt  of  your  report  and  recommendation, 

"If  the  request  of  Pillsbury^  Madison  and  Sutro 
for  abrogation  of  the  franchise  referred  to  is 
in  order,  it  will  be  appreciated  if  the  City 
Attorney  will  prepare  and  submit  the  legislation 
necessary  for  its  accomplishment." 

It  further  appears  that,  under  date  of  December  21, 
1950,  American  District  Telegraph  Company,  through  its  attorneys, 
Pillsbury,  Madison  &  Sutro,  addressed  you  in  request  for  enact- 
ment of  an  ordinance  by  the  Board  of  Supervisors  in  cancellation 
of  a  franchise  heretofore  issued  in  favor  of  that  corporation. 
That  franchise  was  granted  by  Ordinance 'No.  15.0991,  approved 
by  the  Mayor  on  August  3,  193^,  and  was,  under  section  S  thereof, 
for  a  period  of  twenty-five  years  thereafter.   The- ordinance 
granted  to  the  American  District  Telegraph  Company,  its  successors 
and  assigns,  the  right  and  privilege  for  that  period  toinstalli 
construct,  lay  down  and  maintain  poles,  conduits,  wires,  cables, 
conductors  and  other  appliances  and  equipment  in,  linder  and  across 
the  streets,  alleys,  avenues,  thoroughfares  and  other  public 
places  in  the  City  and  County  of  San  Francisco,  for  the  operation 
of  a  general  system  or  systems  for  the  transmission  of  signals 
and  alarms  for- any  and  all  purposes,  including  fire  alarms, 
burglar  alarms,  automatic  sprinkler  alarms,  water  flow  alarms, 
night  and  day  watchman  alarms  and  messenger  calls. 
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It  further  appears,  and  this  is  substantiated  in- a  com- 
municciticn  to  you  from  the  Chief  Administrative  Oiriccr,  that 
the  grantee  of  this  franchise  is  at  present  usiiig  the  facilities 
of  other  companies  for  the  transmission  of  signals  and  alarms  and 
that  it  no  longer  exercises  the  rights  and  privileges  of  the 
franchise, 

OPINION 


The  authorities  draw  a  distinction  between  a  franchise 
which  creates  mandatory  duties  and  one  which  is  permissive  only. 
That  distinction  is  expressed  as  follows  in  37  C,»i.oS«  1^5,  with 
adequate  citation  of  cases: 

",,«  in  rorpect  of  voluntary  abandonment  of 
franchises  involving  performance  of  service  to 
the  public  a  distinction  has  been  made  becv-reen 
'permissive'  and  'mandatory'  franchises,  and 
in  this  connection  the  rule  has  been  announced 
that,  in  the  case  of  a  'permissive'  franchise, 
the  grantee  is  subject  to  no  further  control 
than  by  forfeiture  of  the  franchise  for  nonuser, 
•••  and  he  is  free  to  retire,  while  in  the  case 
of  a  'mandatory' franchise  the  grantee  irrevocably 
dedicates  the  property  involved  to  the  performance 
of  the  duty  expressly  assumed,'' 

My  review- of  the  ordinance  in  grant  of  the  franchise, 
summarized  above,  discloses  that  the  instant  franchise  must  be 
considered  merely  permissive  in  nature,  inasmuch  as  the  grantee 
is  under  no  control  other  than  by  forfeiture  of  the  franchise. 
The  application  for  cancellation,  now  made  by  the  grantee,  es- 
tablishes the  same  result, 

•  The  case  of  Tehama  v.  Pacific  Gas  and  Electric  Company 
(1939),  33  Cal,  App,  (2d)  465,  is  in  point.  The  action  there 
was  to  recover  franchise  taxes.   The  defendant  corporation  had 
acquired  franchises  issued  to  other  power  companies,  but  never- 
theless was  authorized  to  engage  in  business  by  franchise 
issued  to  it.   The  defendant  successfully  took  the  position 
that  it  was  not  liable  for  the  sums  required  to  be  paid  under 
the  franchises  it  purchased,  for  the  reason  that  those  fran- 
chises had  been  abandoned.  In  dealing  with  the  subject  of 
abandonment,  the  Court  said: 

"There  is  no  question  that,  so  long  as  a  public  service 
is  not  discontinued,  a  franchise  may  be  either  lost  or 
abandoned  by  subsequent  conduct.   The  supplying  of 
electric  power  in  Tehama  County  was  never  discontinued 
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on  any  of  the  lines  belonging  to  the  defendant. 
The  question  of  the  abandonnent  of  a  franchise 
must  be  determined  from  the  intention  of  the 
parties  ascertained  from  their  declarations  and 
conduct.  The  conduct  of  the  plaintiff  in 
neglecting  to  demand  the  taxes  for  a  period  of 
more  than  twenty  years  indicated  its  intention 
to  consent  to  defendant's  abandonnent  of  the 
last  franchise.   Defendant's  failure  and  refusal 
to  pay  tolls  and  its  continuation  to  operate  the 
entire  system  with  full  authority  to  do  so  under 
the  prior  franchise  indicated  its  intention  to 
abandon  the  last  license. 

"In  26  Corpus  Juris,  1042,  section  110,  it 
is  said  with  respect  to  the  termination  of  a 
franchise: 

'"A  franchise  may  be  lost  by  subsequent 
abandonment  after  it  has  been  exercised.  The 
abandonment  of  a  franchise  is  a  question  of 
intention,   Nonuser  is  a  fact  in  determining  it. 
The  disposal  of  property  necessary  for  use  in  the 
exercise  of  a  franchise  will  tend  strongly  to  show 
the  abandonment  of  such  franchise.'" 

It  will  be  noted  that  the  Court  emphasized  that  actual 
service  had  never  been  discontinued.  The  same  is  true  in  the 
instant  matter, 

I  am  of  the  opinion,  therefore,  that  it  would  be  in  order, 
on  the  instant  request  of  American  District  Telegraph  Company, 
for  the  Board  of  Supervisors  to  repeal  the  previous  ordinance 
granting  the  franchise. 

Respectfully  submitted, 

DION  R.  HOLM 
ADT  City  Attorney 

* 

TO:  Mr,  John  R.  McGrath,  Clerk 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 


OPINION  NO.  U3 
August  2,  1951 

SUBJECT:   STIPULATIONS  AS  TO  "CHARACTER  OF  IMPROVEMENTS" 

IN  APPLICATION  FOR  RECLASSIFICATION  OF  PROPERTY; 
CITY  PLANNING  COMMISSION  CAN  ONLY  ACCEPT  VOLUNTARY 
STIPULATIONS;  CANNOT  ACCEPT  STIPULATIONS  AS  TO  THE 
USE  OF  PROPERTY;  CANNOT  EXACT  STIPULATIONS  AS  TO 
HIKING  FACILITIES;  STIPULATIONS  AS  TO  CHARACTER 
OF  IMPROVEMENTS  CAN  ONLY  BE  OFFERED  BY  THE  LEGAL 
OWNER;  "INTERESTED  PROPERTY  OWNER"  DEFINED. 


Gentlemen: 


You  have  requested  an  opinion  as  follows: 

REQUEST 


"In  view  of  the  fact  the  City  Planning  Commission 
is  constantly  discussing  its  exact  powers  in  connection 
with  the  imposition  of  stipulations  upon  applicants  for 
rezoning  classification,  it  is  necessary  to  again  request 
your  Opinion  and  advice  for  the  guidance  of  the  Commission. 

"You  have  heretofore  stated,  as  I  understand  it,  in 
Opinions  No.  362  and  367  rendered  on  April  30  and  June  2, 
1951»  respectively,  that  the  sole  power  of  the  Commission, 
with  regard  to  stipulations  authorized  in  connection  with 
reioning  classification,  is  to  accept  stipulations  from  an 
applicant  relative  to  the  "character  of  improvement"  which 
is  to  be  placed  upon  the  property  reclassified. 

"We  are  confronted  with  the  question: 

1)  Whether  or  not  the  phrase  "character  of 
improvement",  as  used  in  the  Charter,  confers  upon  us  the 
right  to  exact  from  an  applicant  such  stipulation,  or  whether 
we  are  limited  to  acting  upon  a  voluntary  offer  and  thus 
determine  whether  we  shall  accept  same  or  decline  the 
acceptance  thereof  as  a  condition  to  the  granting  of  the 
application; 

2)  We  are  also  undetermined  as  to  whether  or  not 

the  above  quoted  phrase  indicating  the  stipulation  permitted 
to  be  acted  upon  by  the  Commission  is  broad  enough  so  as  to 
permit  us  to  exact  or  to  accept  a  stipulation  from  an  applicant 
dealing  solely  with  the  "character  of  the  use  of  the  premises" 
as  distinguished  from  physical  improvement.   As  an  example, 
whether  or  not  we  could  reclassify  from  a  residential  classi- 
fication to  commercial  with  a  stipulation  that  the  occupancy 
of  the  property  so  reclassified  to  a  commercial  district 


#2 

shall  be  limited  to  a  use  such  as  an  office  building  or  retail 
store,  or  similar  restrictions  upon  occupancy; 

3)  We  also  desire  to  ascertain  as  to  whether  or  not 

the  phrase  "character  of  improvement"  confers  upon  us  the  power 
to  exact  or  require,  as  a  condition  precedent  to  granting  of 
an  application,  that  the  applicant  shall,  even  though  it  may 
be  necessary  for  him  to  do  so  on  parcels  other  than  what  is 
reclassified,  make  appropriate  provision  for  off-street 
auto  parking  in  order  to  properly  serve  the  property 
reclassified; 

4)  Another  question  on  which  we  desire  to  be 
advised  is--whather  or  not  the  power  of  the  Commission 
to  accept  a  stipulation,  such  as  is  now  being  discussed 
in  this  request  for  your  Opinion,  could  be  construed  to 
mean  that  if  the  applicant  is  an  interested  person  (see: 
Marculescu  v.  City  Planning,  7  Cal .  App.  2,  371;  46  Pac. 
(2d)  308)  although  not  the  property  owner  of  the  area 
sought  to  be  reclassified,  could  such  applicant  in  his 
application  to  have  the  property  reclassified,  offer 
certain  stipulations  to  the  Commission  in  connection  with 
the  reclassification  of  the  said  property  and  have  the 
property  owner  bound  by  the  stipulation  offered  by  him  and 
accepted  by  the  Commission  as  a  condition  precedent  to  the 
granting  of  the  application. 

The  Commission  is  not  certain  as  to  what  extent 
the  case  of  Marculescu  v.  City  Planning,  supra,  determines 
that  an  interested  property  owner  need  not  be  an  adjacent 
property  owner,  but  could  possibly  be  a  person  within  a 
300-foot  area  required  to  be  notified  of  hearings  upon 
applications  and  I  would,  therefore,  request  you  to  advise 
us  by  your  Opinion  as  to  what  the  Court  determined  as  to 
an  interested  property  owner  who  could  file  an  application 
to  have  another  person's  property  reclassified,  although 
not  owned  by  such  applicant." 


OPINION 


Answer  to  Question  1: 


Section  47  of  the  City  Planning  Code  (Chapter  II,  Part  II, 
San  Francisco  Municipal  Code)  provides  as  follows: 

"The  City  Planning  Commission,  in  acting  on  any 
application  for  reclassification  of  property  or 
for  the  establishment  or  change  of  building  set- 
back lines,  may  accept  stipulations  in  writing 
from  the  applicant  or  applicants  should  said  re- 
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quested  reclassification  or  change  be  granted, 
as  to  the  character  of  the  improvements  which 
will  be  placed  on  said  property.  Said  stipula- 
tion shall  be  filed  with  the  Commission,  and  any 
ch:inge  in  classification  or  set-back  linos 
affecting  said  property  may  bo  made  contingent 
upon  the  conditions  contained  on  said  stipulations 
being  observed  by  the  applicant  or  applicants  or 
by  his  or  their  successors  in  interest,  and  said 
conditions  shall  be  included  in  any  resolution  or 
order  reclassifying  said  property  or  changing  set- 
back lines  thereon,  and  said  reclassification  or 
change  shall  at  all  times  be  and  remain  contingent 
upon  the  observance  of  said  conditions,  and  no 
improvements  shall  be  constructed  thoreon  In 
violation  of  said  conditions~ 

It  will  be  noted  that  §47  quoted  above  authorizes  the  City 
Planning  Commission  to  accept  stipulations  in  writing  from  the 
applicant  as  to  the  "character  of  the  improvements''  which  will  be 
placed  on  the  property  which  is  the  subject  of  the  application. 
The  section  contemplates  that  the  applicant  will  make  an  offer 
as  to  the  stipulations  which  thereafter  may  or  may  not  be  accepted 
by  the  Commission.   The  Commission  may  not,  therefore,  exact  from 
the  applicant  stipulations  which  the  applicant  absolutely  must  ac- 
cept. The  Commission  may,  however,  recommend  to  the  applicant  that 
he  offer  such  stipulations,  and  if  the  applicant  thereafter  follows 
the  recommendation  of  the  Commission,  such  stipulations  are  consid- 
ered as  being  voluntarily  offered  by  the  applicant.  The  applicant 
may,  however,  refuse  to  accede  to  the  recommendation  of  the  Commis- 
sion, in  which  event  the  Commission  must  then  determine  his  appli- 
cation for  the  reclassification  of  property  as  filed  by  applicant — 
that  is,  without  any  stipulations  as  to  the  character  of  the 
improvements — and  the  Commission  must  thereafter  approve  or  dis- 
approve of  the  proposed  change.  The  applicant,  in  the  event  his 
application  is  disapproved,  may  thereafter  appeal  to  the  Board  of 
Supervisors. 

You  are  advised  accordingly. 

Answer  to  Question  2: 

Section  47  of  the  City  Planning  Code  quoted  above  authorizes 
the  City  Planning  Commission  to  accept  stipulations  as  to  the 
"character  of  the  improvements"  to  be  placed  on  the  property.   No 
authority  is  granted  in  said  section  or  in  any  other  section  of  the 
City  Planning  Code  to  the  City  Planning  Commission  to  exact  or  ac- 
cept stipulations  as  to  the  use  to  which  property  is  to  be  placed. 
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It  would  seem  appropriate  to  direct  your  attention  to  Section 
117.3  of  the  Charter,  adopted  in  1948,  which  according  to  Section  117 
of  the  Charter  is  inoperative  until  such  time  as  a  new  comprehensive 
zoning  ordinance  shall  have  been  enacted  by  the  Board  of  Supervisors. 
Said  Section  117.3,  entitled  "Variances,"  provides  for  a  procedure 
whereby  variances  from  the  strict  provisions  of  the  zoning  ordinance 
may  be  granted  after  notice  and  hearing  and  upon  the  finding  by  the 
hearing  officer  of  the  justification  for  such  variance.   The  Commis- 
sion's third  draft  of  a  proposed  comprehensive  zoning  plan,  dated 
December  30,  1949,  provides  for  procedure  for  variances  (§12^,  pages 
119-126)  and  conditional  uses  ( U29  pp.  127-130). 

However,  under  the  present  provisions  of  the  City  Planning  Code 
(and  in  the  absence  of  a  new  comprehensive  zoning  ordinance  as  con- 
templated by  the  Charter  amendment  in  1948  (supra)  ),  there  is  no 
authority  in  the  City  Planning  Commission  to  accept  stipulations  as 
to  the  use  to  which  property  would  be  placed  as  a  condition  to  the 
granting  of  an  application  for  the  change  of  classification.   There- 
fore, if  the  City  Planning  Commission  acts  to  rezone  property  it  may 
not  exact  or  accept  stipulations  from  the  applicant  that  the  property 
will  thereafter  be  used  for  only  one  of  the  particular  uses  author- 
ized in  the  zone  to  which  said  property  has  been  reclassified. 

You  are  advised  accordingly. 

Answer  to  Question  }: 

The  authority  to  accept  stipulations  as  to  the  "character  of 
the  improvements"  in  §47  of  the  City  Planning  Code  does  not  confer 
upon  the  City  Planning  Commission  the  power  to  exact  or  require  as 
a  condition  to  the  granting  of  the  application  that  the  applicant 
shall  make  appropriate  provision  for  off-street  auto  parking  in 
order  to  serve  the  property  which  is  reclassified. 

You  are  advised  accordingly. 

Answer  to  Question  4(a): 

The  District  Court  of  Appeal  in  the  case  of  Marculescu  vs. 
City  Planning  Commission.  7  Cal.  App.  (2)  371,  held  that  an  adjacent 
property  owner  was  an  "interested  property  owner"  within  the  meaning 
of  §117  of  the  Charter  who  could  apply  to  the  City  Planning  Commis- 
sion for  a  change  in  the  classification  of  the  use  to  which  property 
in  the  City  and  County  of  San  Francisco  may  be  put. 

Section  47  of  the  City  Planning  Code,  quoted  above,  authorizes 
the  City  Planning  Commission  to  accept  stipulations  in  writing  as  to 
the  character  of  the  improvements  which  will  be  placed  on  property 
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and,  further,  that  the  change  in  classification  may  be  made  con- 
tingent upon  the  conditions  contained  in  said  stipulations  being 
observed  by  the  applicant  or  applicants  or  by  his  or  their  suc- 
cessors in  interest.   This  provision  as  to  the  stipulations 
concerning  the  character  of  the  improvements,  contemplates  that   * 
the  party  having  title  to  the  real  property — that  is,  the  legal 
owner — agrees  in  writing  with  the  Commission  as  to  the  "character 
of  the  improvements"  vrtiich  he  will  thereafter  place  on  the  real 
property;  and  such  agreement  or  contract  may  be  made  binding,  not 
only  upon  him,  but  upon  his  successors  in  interest.  Obviously, 
a  person  not  having  legal  title  to  the  property  which  is  to  be 
rozoned,  though  an  interested  property  owner  within  the  meaning  of 
5117  of  the  Charter,  may  not  stipulate  in  writing  with  the  Commis- 
sion as  to  the  improvements  thereafter  to  be  placed  upon  real 
property  to  which  he  does  not  have  title. 

You  are  therefore  advised  that  the  City  Planning  Commission 
may  only  accept  stipulations  as  to  the  character  of  improvements 
to  be  placed  on  property  in  connection  with  an  application  to  re- 
classify the  said  property  from  the  owner  thereof. 

(b)   The  case  of  Marculescu  v.  City  Planning  Commission, 
supra,  involved  "an  adjacent  property  owner"  and  held  that  an 
adjacent  property  owner  was  an  interested  person  within  the  meaning 
of  §117  of  the  Charter,  and  the  Board  of  Supervisors  could  not, 
by  ordinance,  change  the  meaning  of  said  charter  phrase  so  as  to 
restrict  it  only  to  the  owner  of  the  property.   The  Court  did  not, 
however,  have  occasion  to  pass  upon  the  scope  of  the  phrase  "an 
interested  property  owner"  other  than  to  hold  that  "an  adjacent 
property  owner"  was  "an  interested  property  owner." 

The  provisions  of  the  City  Planning  Code  (§§43,  44  and 
45,  Part  II,  Chapter  II,  San  Francisco  Municipal  Code)  provide 
that  notice  of  the  hearing  of  any  application  for  a  change  in 
classification  of  the  use  to  which  property  may  be  put  shall 
be  given  to  all  persons  who  own  property  within  300  feet  of  all 
exterior  boundaries  of  the  property  sought  to  be  reclassified. 
I  am  of  the  opinion  that  the  action  of  the  Board  of  Supervisors 
in  providing  that  such  notice  shall  be  given  to  all  persons 
within  300  feet  of  the  exterior  boundaries  of  the  property  to 
be  reclassified  is  a  determination  by  the  board  that  all  such 
persons  would  be  interested  in  the  proceeding  and  might  be 
affected  by  it,  and  that  such  persons  are  therefore  "interested 
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property  ovmers"  within  the  meaning  of  Section  117  of  the 
Charter. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOUA 
City  Attorney 


TO;   City  Planning  Commission 
Attention  ^1r,  Ernest  J. 
Torregano,  President. 


LSM 


Opinion  No.  klk 
August  2,  1951 

SUBJECT:  "BLOOD  BANK"  IS  ;,0T  A  "HEALTH  INSTITUTION"  WITHIN  THE 
PROVISIONS  OF  THE  ZONING  LAW 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"The  San  Francisco  Medical  Society  heretofore  obtained 
from  the  Planning  Commission  a  reclassification  of  a 
parcel  of  land  from  first  residential  to  second  resi- 
dential and  now  contemplates  the  application  for  a 
building  permit  to  build  an  additional  structure  thereon, 
for  the  purpose  of  housing  The  Blood  Bank  being  conducted 
and  operated  by  the  Society. 

"Pursuant  to  the  present  Planning  Code,  it  appears  that 
under  the  classification  of  second  residential  'health 
institutions'  may  be  maint?ined  in  such  zoning  classifi- 
cation.  The  point  on  which  the  Planning  Commission  is 
not  very  clear  is  --  whether  or  not  the  phrase  'health 
institution'  as  used  in  the  Planning  Code  logically 
includes  'a  blood  bank.' 

"It  is  necessary  we  be  advised  in  that  respect  for  the 
reason  that  if  'a  blood  bsnk'  is  not  permitted  in  a 
second  residential  district,  it  will  be  necessary  to 
have  a  hearing,  pursuant  to  an  application  filed  therefor, 
to  determine  whether  or  not  the  parcel  of  land  has  to 
be  reclassified  to  'comr.ercial  with  a  stipulation'  in 
order  to  permit  the  Society  to  maintain  its  'blood  bank'. 

"V e  are  of  the  opinion  if  it  is  at  all  possible  for  the 
Medical  Society  to  legally  come  under  the  present  class- 
ification and  maintain  its  'blood  bank',  it  would  be  the 
means  of  giving  constructive  aid  in  the  crucial  war 
efforts  in  which  the  Medical  Society  is  now  engaged." 

OPINION 

You  desire  to  be  advised  whether  a  building  proposed  to 
be  erected  for  the  purpose  of  housing  the  blood  bank  conducted  by 
the  San  Francisco  Medical  Society  would  be  a  "health  institution" 
under  the  provisions  of  Section  4,  Part  II,  Chapter  II,  of  Art- 
icle 1,  of  the  San  Francisco  Municipal  Code  which  could  be  located 
in  a  second  residential  district. 
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Said  Section  4  provides  as  follows: 


"In  a  Second  Residential  District  no  building  or  prem- 
ises shall  be  used  and  no  building  shall  be  constructed 
or  altered  which  is  arranged,  designed  or  intended  to  be 
used  for  any  purpose  other  than  the  purposes  specified 
in  Section  3  of  this  Article  and  those  of  a: 

"(h)  Health  Institutions;   Home  for  the  Aged  and  Nurs- 
ing Homes;  for  the  pccommodation  of  not  to  exceed  (S) 
inmates;  Day  Nursery  or  Nursery  School,  provided,  how- 
ever, that  no  sign,  advertising  matter  or  other  device 
of  any  character  shall  be  displayed  on  any  portion  of 
the  exterior  of  such  building  or  premises  which  will 
give  any  outward  indication  of  the  character  of  its 
occupancy," 

Sub-section  (h)  of  Section  k   was  originally  added  to  said  Section 
U   by  amendment  by  Ordinance  #509  (Series  of  1939)  of  the  Board  of 
Supervisors  adopted  on  February  26,  1940,  and  was  subsequently 
amended  by  Ordinance  No.  3518  (Series  of  1939)  in  1945t 

The  City  Planning  Code  does  not  define  "health  institu- 
tion." A  reading  of  the  entire  section  seems  to  indicate  that  a 
"health  institution"  would  be  a  building  or  structure  for  the 
housing,  care  and  treatment  of  persons  who  are  ill  and  need  med- 
ical care  and  supervision. 

The  Board  of  Supervisors  in  1930  enacted  Ordinance 
S8O3  (NS)  which  regulated  the  erection,  establishment  and  main- 
tenance of  hospitals  or  health  institutions  and  which  further 
provided: 

"(a)  Definitions.   For  the  purpose  of  this  section,  a 
health  institution  or  nursing  home  is  hereby  defined 
to  be  a  building  or  structure  having  accommodations  for 
more  than  three  sick,  invalid,  infirm,  aged,  convalescent, 
mentally  ill,  feeble-minded,  incompetent,  decrepit,  dis- 
abled, injured,  infected,  or  chronically  ill  persons, 
where  a  charge  is  made  for  the  care  of  said  persons,  and • 
whether  or  not,  in  the  care  or  treatment  of  said  persons, 
use  is  made  of  drugs,  medicines,  surgical,  electrical  or 
physiotherapeutical  procedures." 
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This  ordinr.nce  wes  amended  by  Ordinance  565  (Scries  of  1939), 
fpproved  March  26,  1940,  which  provided: 

"(a)  Definitions.  For  the  purpose  cf  this  section  a 
hospital  or  he?lth  institution  is  hereby  defined  to  be 
p   building  or  structure  having  accommodations  for  more 
than  three  sick,  invalid,  infirm,  aged,  convalescent, 
mentally  ill,  feeble-minded,  incompetent,  decrepit, 
disrbled,  injured,  infected,  or  chronically  ill  persons, 
where  a  charge  is  made  for  the  care  of  said  persons, 
and  whether  or  not,  in  the  care  or  treatment  of  said  per- 
sons, use  is  made  of  drugs,  medicines,  surf^icfl,  elec- 
trical or  physiotherapeuticrl  procedures;  but  shall  not 
include  nursing  hones  as  such  are  defined  in  Section  158 
of  this  Chapter." 

Said  Ordinance  8803  (NS)  was  repealed  in  19^8  by  Ordinance  4934 
(Series  of  1939) . 

V^'hile  the  definition  of  "health  institution"  in  the  orig- 
inal Ordinance  8803  (NS)  ,  and  in  its  amendment,  is  by  its  terms 
restricted  to  the  ordinance  proper,  and  is  not  binding  upon  us 
here,  I  am  of  the  opinion  that  it  does  serve,  however,  as  a  guide 
to  us  in  determining  a  reasonable  meaning  for  the  words  "health 
institution"  as  used  in  Section  4  (h)( supra)  and  substantiates 
ray  conclusion  that  a  health  institution  is  a  building  or  struc- 
ture for  the  housing,  c?re  and  treatment  of  persons  who  are  ill 
and  need  medical  cfre  and  supervision. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the 
building  proposed  to  be  erected  for  the  purpose  of  housing  the 
blood  bank  is  not  such  a  structure  as  to  be  considered  a  "health 
institution"  within  the  meaning  of  the  City  Planning  Code,  and 
therefore  the  said  building  may  not  be  erected  on  land  which  is 
presently  zoned  as  a  second  residential  district.   I  am  mindful 
of  the  great  public  service  performed  by  the  blood  bank  in  the 
present  national  emergency  and  I  know  that  it  is  the  desire  of 
your  department  and  the  City  to  cooperate  in  this  most  necessary 
and  worthwhile  project.   I  n?ve  therefore  reached  the  conclusion 
expressed  in  this  opinion  with  great  reluctance. 
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As  to  the  reclassification  of  the  land  to  "commercial 
with  e.  stipulation,"  your  attention  is  directed  to  my  Opinion 
No.  ^13,  dated  August  2,  1951,  which  was  rendered  to  you. 

Respectfully  submitted, 


DION  R.  HOLM 
LSM  City  Attorney 


To:   Department  of  City  Planning 

Attention  of  Ernest  J.  Torregano,  President 


i 
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Opinion  No.  415 
August  6,  1951 

SUBJECT:   WHO  IlAY  BE  APPOINTING  OFFICERS ;  DELEGATION  OF  POWER. 
Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"It  is  our  intention  to  issue  instructions  for  the 
guidance  of  appointing  officers  in  respect  to  certain 
phases  of  dismissal  proceedinf.s  and  the  reporting  thereof, 
as  well  as  the  reporting  of  certain  other  personnel  trans- 
actions. 

"In  this  connection  we  were  advised  that  at  the  time 
he  rendered  his  decision  in  the  McCrea  case.  Judge  Ilolkenbuhr 
made  some  comments  on  the  bench  outlining  his  views  concern- 
ing proper  procedure  in  dismissal  proceedings, 

"Ue  desire  that  the  instructions  to  be  issued  to  ap- 
pointing officers  shall  be  in  accord  v;ith  the  law,  and  in- 
asmuch as  Judge  i'olkenbuhr 's  comments  were  not  recorded,  we 
request  your  advice  as  follows: 

"1.  May  the  appointing  officer  legally  delegate  in- 
dependent pov;er  to  a  deputy  or  a  responsible  assistant,  to 
dismiss  employees  in  the  name  of  such  deputy  or  assistant, 
except  as  provided  in  Section  20  of  the  Charter? 

"2,  May  the  appointing  officer,  verbally  or  in  writing, 
legally  authorize  a  deputy  or  a  responsible  assistant  to 
dismiss  employees  in  the  name  of  the  appointing  officer 
either  with  or  v/ithout  the  knowledge  and  consent  of  the  ap- 
pointing officer  in  a  specific  case? 

"3.  May  the  appointing  officer  authorize  a  subordinate 
to  sign,  in  the  name  of  the  appointing  officer,  the  notice 
of  dismissal  and  other  documents  required  to  complete  and 
report  the  act  of  dismissal,  or  must  the  appointing  officer 
personally  sign  such  documents  as  are  required  to  complete 
and  report  such  dismissal?  In  other  words,  if  the  appoint- 
ing officer  himself  makes  the  dismissal,  may  he  delegate  to 
a  subordinate  the  duty  of  reporting  such  act? 

•*/!♦..  Do  the  answers  to  the  above  questions  apply  also 
in  other  separations  from  service  such  as  terminations  of 
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employr.ent  of  temporary  and  probationary  employees,  non- 
civil  service  employees,  and  employees  occupying  positions 
exempt  from  civil  service,  and  to  resignations,  relinquish- 
ments, and  lay-off  of  such  employees  and  to  suspension  of 
such  employees? 

"5t  Do  the  answers  to  questions  one  and  two  above 
apply  also  to  the  pov/er  to  issue  requisitions  for  the 
certification  of  employees  and  to  approve  timerolls,  leaves 
of  absence,  transfer  of  employees,  and  other  in-service 
transactions? 

"6.  May  an  appointive  department  head  designate  a 
subordinate  to  act  during  his  absence  or  shall  such  desig- 
nation be  made  by  the  appointing  authority  over  the  depart- 
ment head.   For  instance,  if  the  ilanager  of  Utilities  is 
going  on  vacation,  or  is  to  be  out  of  tovm  for  other  reasons, 
may  the  Manager  designate  an  acting  Manager  of  Utilities  or 
should  the  Public  Utilities  Commission  designate  the  Acting 
Manager  of  Utilities?   In  some  instances  in  the  past  the  de- 
partment head,  rather  than  his  appointing  authority  has  de- 
signated an  acting  department  head  to  act  in  his  stead.   In 
ether  cases,  it  has  been  the  practice  that  the  appointing 
authority  of  the  department  head  designates  an  acting  de- 
partment head  to  serve  dioring  the  absence  of  the  regular 
appointee. 

"May  we  respectfully  request  an  early  reply  to  this 
request," 

OPINION 


Section  20  of  the  Charter  provides  in  part  as  follows: 

"Each  elective  officer  in  charge  of  an  administrative 
office,  the  chief  executive  appointed  by  each  board  or  com- 
mission, the  controller,  the  chief  administrative  officer, 
and  each  department  head  appointed  by  the  chief  administra- 
tive officer  shall  have  the  powers  and  duties  of  a  depart- 
ment head,  except  as  otherwise  specifically  provided  in  this 
charter. 


"He  shall  act  as  the  'appointing  officer*  under  the 
civil  service  provisions  of  this  charter  for  the  appointing, 
disciplining  and  removal  of  such  officers,  assistants  and 
employees  as  may  be  authorized.   On  the  written  recommendation 
of  the  department  head  concerned  and  the  approval  of  the  chief 
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administrative  officer,  board  or  connission  to  whom  such 
department  head  is  responsible,  the  head  of  any  utility, 
institution,  bureau  or  other  subdivision  of  such  depart- 
ment may  be  designated  as  the  'appointing  officer'  for 
such  utility,  institution,  bureau  or  other  subdivision. 
Non-civil  service  appointments  and  any  temporary  appoint- 
ments in  any  department  or  subdivision  thereof,  and  all 
removals  therefrom  shall  be  made  by  the  department  head  or 
bureau  head  designated  as  the  appointing  officer  only  with 
the  approval  of  the  chief  administrative  officer  or  the 
board  or  commission  in  charge,  as  the  case  may  be." 

Section  154  of  the  Charter  provides  in  part  as  follows: 
n 

"When  charges  are  made,  the  appointing  officer  shall, 
in  writing,  notify  the  person  accused  of  the  time  and 
place  where  the  charges  will  be  heard,  by  mailing  such 
statement  to  his  last  known  address.   The  appointing  of- 
ficer shall  publicly  hear  and  determine  the  charges,  and 
may  exonerate,  suspend  or  dismiss  the  accused." 

Under  an  abundance  of  law  throughout  this  state,  and  the  United 
States,  a  public  officer  may  delegate  to  deputies,  assistants  or 
agents  the  performance  of  certain  of  the  duties  devolving  upon  such 
officer  by  law.   The  basic  point  of  inquiry  in  the  determination  of 
whether  such  delegation  may  be  made,  is  v/hether  the  particular  duty 
sought  to  be  delegated  is  (1)  purely  ministerial,  or  (2)  involves 
the  exercise  of  a  discretion  vested  in  such  officer.  Duties  of  this 
latter  type  may  not  be  delegated,  but  the  performance  of  ministerial 
acts  may  be  delegated.   (21  CAL.  JUR.  381  et  seq.;  HOLLEY  v.  COUNTY 
OF  CHAi:aE,  106  Cal.  1^20;    KLEVuSAHL  v.  BYINGTON,  1  Cal,  App.  (2)  671; 
STEELE  V.  BOARD  OF  TRUSTEES,  121  Cal.  App. -419;  46  CORPUS  JURIS  1033; 
SACRAIIENTO  CHAifflER  OF  COin-IERCE  v.  STEPHENS,  212  Cal.  607:  McQUILLIN 
ON  MUNICIPAL  CORPORATIONS,  3rd  Ed.,  Vol.  2,  pp.  675-682.) 

Ministerial  functions  are  those  that  must  be  performed,  after 
the  ascertainment  of  a  given  state  of  facts,  in  obedience  to  legal 
mandate,  and  without  regard  to  the  exercise  of  judgment  and  discre- 
tion regarding  the  character  of  action  which  should  be  taken  thereon. 
(McQUILLIN  ON  IIUNICIPAL  COItPORATIONS,  3rd  Ed.,  Vol.  2,  p.  68l;  STATE 
V.  D'AULISA,  133  Conn.  414.)  The  necessity  for  exercising  judgment 
in  ascertaining  the  facts  will  not  remove  a  function  from  the  minis- 
terial category,  so  long  as  the  law  compels  a  certain  course  of  ac- 
tion UDon  ascertainment  of  the  facts.   (HOLLEY  v.  COUNTY  OF  ORANGE, 
supra.)  Discretionary  powers  (also  sometimes  called  judicial  powers) 
are  those  which  call  for  the  exercise  of  judgment,  and  wherein  no 
legal  compulsion  exists  which  directs  any  particular  course  of  action 
to  be  taken.  V/hen  the  action  v^ich  may  be  taken  rests  in  the 
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discretion  and  judgment  of  the  officer,  he  cannot  delegate  his  power 
to  act.   (21  CrtL.  JUR.  881  et  seq. ;  HcQUILLIN  ON  rCNICIPAL  CORPORA- 
TIONS, 3rd  Ed.,  Vol.  2,  p.  676,  and  Vol.  3,  p.  U7;  IN  RE  GUERRERO, 
69  Cal.  88.) 

As  Section  154  of  the  Charter  expressly  makes  it  the  duty  and 
responsibility  of  the  "appointing  officer"  to  exercise  his  discre- 
tion in  deternining  whether  to  disniss  an  employee  (after  publicly 
hearing  and  determining  the  charges  made  against  the  employee)  — 
this  discretionary  power  cannot  be  delegated  away  by  the  appointing 
officer  to  another,  except  as  provided  by  section  20  of  the  Charter; 
hence,  your  inquiry  No.  1  must  be  answered  in  the  negative. 

Likewise,  your  inquiry  No.  2  must  be  answered  in  the  negative. 
An  appointing  officer  cannot  authorize  a  deputy  or  responsible  as- 
sistant to  dismiss  employees  in  the  deputy's  own  name,  nor  may  he 
authorize  the  deputy  or  assistant  to  dismiss  employees  in  the  ap- 
pointing officer's  name.  The  fact  that  the  appointing  officer  might 
know  his  assistant  or  deputy  intended  to  dismiss  an  employee  in  a 
particular  case,  and  might  even  have  indicated  consent  thereto,  would 
not  change  the  situation.  The  "appointing  officer"  cannot  delegate 
his  duty  to  publicly  hear  and  determine  charges  as  made  against  an 
employee,  and  his  duty  to  exonerate,  suspend  or  dismiss  the  accused 
(except,  of  course,  as  provided  in  section  20  of  the  Charter), 

In  answer  to  your  inquiry  No,  3,  you  are  advised  that  the  minis- 
terial duty  of  signing  a  notice  in  writing  of  the  time  and  place 
where  the  charges  will  be  heard,  and  the  ministerial  duty  of  signing 
documents  to  complete  and  report  the  act  of  dismissal  by  the  "ap- 
pointing officer,"  may  be  delegated  to  a  subordinate  to  sign,  in  the 
name  of  the  "appointing  officer," 

In  answer  to  your  inquiry  No.  U,   you  are  advised  that  insofar 
as  concerns  the  "termination"  of  an  employment  (whether  of  a  tem- 
porary or  probationary  employee,  non-civil  service  employee  or  em- 
ployee occupying  a  position  exempt  from  Civil  Service),  or  the  "sus- 
pension" or  "lay-off"  0/  an  employee,  this  constitutes  an  exercise 
of  a  discretion  upon  the  part  of  an  appointing  officer,  and  may  not 
be  delegated  away  to  another.   However,  insofar  as  reports  associa- 
ted with  such  actions  are  concerned,  such  reports  are  but  minister- 
ial in  character,  as  are  reports  in  connection  with  resignations  and 
relinquishments,  and  may  be  delegated  to  a  subordinate  to  sign,  in 
the  name  of  the  "appointing  officer." 

In  answer  to  your  inquiry  No,  5,  you  are  advised  as  follows:' 

(a)   The  determination  as  to  whether  a  position  need  be 
filled  is  discretionary  and  may  not  be  delegated  to  another,  thoug*h 
the  signing  of  the  requisition  form  is  ministerial  and  may  be  de- 
legated to  a  subordinate  to  sifgi  in  the  name  of  the  "appointing 
officer."  (Section  I48,  Charter.) 


I 


#5 

(b)  The  approval  of  timerolls  would  appear  to  be  mini- 
sterial in  charactei'  --  especially  so  in  the  light  of  the  prepara- 
tion procedure  set  up  by  the  payroll  ordinance  (No.  9.0551  (New 
Series)).   Kence,  the  signing  thereof  may  be  delegated  to  another, 
(Section  1$0,  Charter.) 

(c)  Leaves  of  absence  are  dependent  in  each  instance, 
upon  whether  the  appointing  officer  is  vested  with  the  exercise  of 
any  discretion  in  connection  therewith,  as  the  terra  "discretion" 

has  heretofore  been  defined.   If  he  is  so  vested  with  the  exercise  of 
any  discretion,  then  such  authority  cannot  be  delegated  to  another. 

(d)  The  approval  of  transfers  of  employees  would  appear 
to  involve  an  exercise  of  discretion  upon  the  part  of  the  "appoint- 
ing officer"  and  henne  such  determination  may  not  be  delegated  to 
another,  though  the  signing  of  the  approval  form  would  be  minister- 
ial and  Tould  be  delegated  to  a  subordinate  to  sign  in  the  name  of 
the  "appointing  officer."   (Section  141,  Charter;  and  Rule  34, 
Civil  Service  Commission.) 

In  answer  to  your  inquiry  No.  6,  you  are  advised  that  an  ap- 
pointive department  head  has  no  authority  to  appoint  a  subordinate 
to  act  during  his  absence;  rather  such  designation  should  come  from 
the  appointing  authority  over  the  department  head.   This  clearly 
follows  from  a  reading  of  the  provisions  of  Section  20  of  the  Char- 
ter, subject  to  the  qualification  that  on  the  written  recommenda- 
tion of  a  department  head  and  the  approval  of  the  Chief  Administra- 
tive Officer,  board  or  commission  to  whom  such  department  head  is 
responsible,  the  head  of  any  utility,  institution,  bureau  or  other 
subdivision  of  such  department  may  be  designated  as  the  "appointing 
officer"  for  such  utility,  institution,  bureau  or  other  subdivision. 

You  are  thus  advised  in  connection  with  your  inquiries  as  sub- 
mitted. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 

To:   Civil  Service  Commission 

Attn:      Mr.   V/ra.   L.    Henderson 

Personnel  Director  and  Secretary 

KSW 


Opinion  No.  Z+lS 
August  6,    1951 


SUBJECT:      PARKING   AUTHORITY— POV.'ER  TO 
ACCEPT   FUNDS  FOR  SURVLYS 


Gentlemen: 

I  have  your  request  for  opinion  as  follov/s: 

REQUEST 

"The  Judiciary  Committee  is  conducting  an  inquiry 
into  the  reported  practice  of  the  Parking  Authority 
in  accepting  funds  from  neighborhood  groups  and 
merchants'  associations  for  the  purpose  of  conducting 
surveys  looking  to  the  establishment  of  public  park- 
inr  sites. 

"In  connection  with  its  inquiry  the  Committee  deems  it 
necessary  to  knov^  v/hether  there  exists  in  the  State  Act 
establishing  the  Parking  Authority,  or  otherwise,  a 
grant  to  said  Authority  of  povrer  to  accept  moneys  for 
such  purposes  from  private  groups." 

OPINION 

In  my  opinion  the  Parking  Law  of  1949  (Cal.  Stats.  1949,  Ch, 
1503,  pp.  2656-2673)  does  give  the  Parking  Authority  of  San  Francisco 
power  to  accept  funds  from  neighborhood  groups  and  merchants'  asso- 
ciations for  the  purpose  of  conducting  surveys  looking  to  the  estab- 
lishment 01'  public  parking  sites 

That  law  constitutes  the  Authority  "a  public  body  corporate 
and  politic"  (Sec,  4),  and  gives  it  broad  powers  to  act  as  such. 
Such  a  body  has  been  held  to  be  "a  public  corporation."   (Housing 
Authority  v.  Dockweiler.  14  Cal.  (2)  437,  453; 

Section  10(d)  of  that  law  authorizes  the  Authority  "to... 
£C4uire  by  gift  ...  or  otherwise,  any  ...  personal  property  ,.,; 
to  do  any  act  in  order  to  furnish  motor  vehicle  parking  space  and 
to  establish  parking  facilities  for  motor  vehicles  within  the  city 
..•;  to  receive,  control,  and  order  the  expenditure  of,  any  and  all 
moneys  and  funds  pertaining  to  parking  facilities  ..." 

Subdivisions  (f)  and  (g)  of  Section  10  authorize  the 
Authority: 

"(f)  To  exercise  all  or  any  part  or  combination  of 
the  pov/ers  herein  granted. 
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"(g)  Tc  do  and  perform  any  and  all  other  acts 

and  things  necessary,  convenient,  desirable 
or  appropriate  to  carry  out  the  provisicns 
of  this  act," 

Section  59  declares:   "Provisions  of  this  act  shall  be  lib- 
erally construed  to  effect  the  purposes  thereof." 

The  acceptance  of  property  by  a  municipal  or  other  public  cor- 
poraticn  from  a  private  source  for  a  specific  purpose,  is  not  novel 
in  the  law.  (McQUILLIN,  MUNICIPAL  CORPORATIONS,  2nd  ed.,  Rev.  Vol. 
3,  sec.  1221,  p.  999;  SCHNEIDER  v.  GRAND  RAPIDS,  211  Mich.  399,  179 
N.W.  285;  LIEBY  v.  PORTLAND,  105  Me.  370,  74  Atl.  805,  806-807;  SAN 
FRANCIoCO  CHhRTZR,  sees.  2  and  19.) 

In  my  opinion,  the  quoted  provisions  of  the  Parking  Law  of 
1949  are  broad  enough  to  authorize  the  reported  practice  outlined  in 
your  r3quest  for  opinion.  You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

To:   Judiciary  Committee 
Board  of  Supervisors 

cc:  Mr.  Jr^hn  R.  McGrath 

Cleii<^  Board  of  Supervisors, 


GEB 


Opinion  No.    417 
August  6,    1951 

SUBJECT:      CAN  CIVIL   SERVICE  COIEIISSION  REFUSE  TO  CERTIFY  THE  HIGHEST 
ELIGIBLE,    CN  A  LIST  OF  ELIGIBLES,    BASED  SOLELY  UFON  A 
STnTEI'iENT  OF  A  DEPAHTIIENT  HEAD  OF  ALLEGED  UNSATISFACTORY 
WORK  AT  SOI'E  PREVIOUS  THE. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  following  communication  has  been  received  from 
the  Secretary,  Board  of  Trustees,  California  Palace  of  the 
Legion  of  Honor: 

"♦This  department  has  on  file  Requisition  #P41  for 
one  Y30  Registrar.  Me   understand  that  Mrs.  Bertha  Solomon 
is  the  next  eligible  for  this  position. 

"'Ifrs.  Solomon  worked  for  this  department  as  a  tempor- 
ary Registrar  from  July  17  through  August  31,  1950.  During 
this  period  Mrs.  Solomon's  work  was  of  such  a  nature  that 
we  sincerely  doubt  that  she  is  capable  of  performing  these 
duties  on  a  full  time  basis.  Therefore,  we  request  that 
Mrs.  Bertha  Solomon  not  be  certified  to  this  department  on 
the  above  named  requisition. ' 

"The  situation  presented  in  the  foregoing  communica- 
tion is  similar  to  that  frequently  presented  in  letters 
from  the  Director  of  Public  Health,  in  which  he  requests 
that  a  person  on  a  list  of  eligibles  not  be  certified  to  his 
department  on  the  grounds  that  the  individual,  while  em- 
ployed previously  under  non-civil  service  appointment,  es- 
tablished an  unsatisfactory  work  record. 

"The  Civil  Service  Commission  at  its  meeting  of  June 
22,  1951  made  an  order  requesting  your  opinion  on  the  ques- 
tion as  to  whether  or  not  a  person  having  attained  eligi- 
bility on  a  list  of  eligibles  is  entitled,  as  a  matter  of 
law,  to  be  certified  therefrom  irrespective  of  the  fact  that 
such  person  had  theretofore  proved  unsatisfactory  when  em- 
ployed in  the  same  classification. 

"In  the  Department  of  Public  Health  particularly,  many 
persons  are  employed  on  a  non-civil  service  basis  prior  to 
or  pending  the  establishment  of  a  list  of  eligibles  from  a 
regular  examination  in  which  they  participated.  Due  to 
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unsatisfactory  services  under  non-civil  service  appoint- 
ments, they  were  separated  from  their  positions  by  the  ap- 
pointing officer.   No  report  of  such  separation  is  required 
to  be  submitted  to  the  Civil  Service  Commission,  consequently, 
the  standing  of  the  individual  on  the  list  of  eligibles  is 
not  questioned  until  the  department  head  learns  that  the  per- 
son is  on  the  list  and  then  informs  the  Commission  that  the 
individual  is  not  acceptable  to  his  department  for  certifica- 
tion on  the  basis  of  his  prior  work  record. 

"Section  148  of  the  Charter  provides  -  'That  the  Com- 
mission shall  certify  to  the  appointing  officer  the  name 
and  address  of  the  person  standing  highest  on  the  list  of 
eligibles  for  such  position,' 

"Section  2  of  Rule  2,  reads  in  part  -  'Applicants  must 
be  of  good  moral  character,  of  temperate  and  industrious 
habits  and  in  all  respects  competent  and  fit  to  perform  the 
duties  of  the  position  applied  for. ' 

"Section  2  of  Rule  13, reads  -  'Eligibles  must  continue 
to  possess  the  qualifications  required  of  applicants  by 
Section  1  and  Section  2  of  Rule  2,  or  loss  of  eligibility 
may  follow. ' 

"From  a  practical  point  of  view  the  certification  of 
suchaperson  from  a  list  of  eligibles  should  be  avoided  if 
possible.   In  your  opinion,  on  the  question  posed  above, 
it  would  be  appreciated  if  you  would  express  your  view  with 
respect  to  the  following  procedure: 

"When  this  office  is  notified  by  a  department  that  an 
eligible  is  not  acceptable  to  that  department,  on  the  basis 
of  prior  unsatisfactory  work  record,  the  individual  shall 
be  cited  for  interview  by  the  staff  of  the  Civil  Service 
Commission  in  a  letter  infonning  him  that  the  matter  will 
be  presented  to  the  Civil  Service  Commission  with  a  recom- 
mendation that  his  name  be  removed  forthwith  from  the  list 
of  eligibles.   The  purpose  of  the  interview  being  to  hear 
the  eligible^  views  in  order  that  no  injustice  may  be  done. 
Thereafter,  the  Civil  Service  Commission,  if  the  facts  war- 
rant, may  remove  the  name  of  the  person  from  the  list  of 
eligibles  even  though  he  has  never  been  formally  certified 
therefrom  for  appointment.." 

OPINION 

The  duties  of  the  Civil  Service  Commission  are  defined,  in  part, 
as  follows  in  section  140  of  the  Charter: 
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"There  is  hereby  established  a  civil  service  com- 
mission which  is  charged  with  the  duty  of  providing 
qualified  persons  for  appointment  to  the  service  of  the 
city  and  county.   All  appointments  in  the  public  service 
shall  be  made  for  the  good  of  the  public  service  and  sole- 
ly upon  merit  and  fitness,  as  established  bv  appropriate 
tests  without  regard  to  partisan,  political,  social  or 
other  considerations ," 

It  will  be  noted  that  this  section  makes  it  the  duty  and  respon- 
sibility of  the  Civil  Service  Commission  to  provide  "qualified  per- 
sons" for  appointment  to  the  city  and  county  service.   And  such 
"qualified  persons"  are  to  be  appointed  for  the  good  of  the  public 
service,  solely  upon  merit  and  fitness  "as  established  bv  appropriate 
tests." 

The  character  of  the  tests  involved  are  set  forth  in  section  145. 
of  the  charter,  in  part,  as  follows: 

"All  applicants  for  places  in  the  classified  service 
shall  submit  to  tests  which  shall  be  competitive  .  .  .   The 
Commission  shall  control  all  examinations  and  may  employ 
suitable  persons  in  or  out  of  the  public  service  to  act  as 
examiners.   The  tests  may  be  written,  oral,  mechanical  or 
physical,  or  any  combination  of  them,  practical  in  character 
and  related  to  matters  fairly  to  test  the  relative  capacity 
of  the  applicants  for  the  positions  to  be  filled.  The  com- 
mission shall  be  the  sole  judge  of  the  adequacy  of  the  tests 
to  rate  the  capacity  of  the  applicants  to  perform  service 
for  the  city  and  county.   The  commission  may,  for  each  exami- 
nation, establish  a  passing  mark  or  may  determine  the  total 
number  of  persons  who  shall  constitute  the  list  of  eligibles, 
The  commission  shall  prepare  from  the  returns  of  the  examiners 
the  list  of  eligibles,  arranged  in  order  of  relative  excellence. 
No  question  submitted  to  applicants  shall  refer  to  political 
or  religious  opinions  or  fraternal  affiliations," 

The  tests  involved,  as  the  above  charter  provision  clearly  in- 
dicates, are  to  be  given  by,  and  controlled  by,  the  Civil  Service 
Commission  —  and  should  be  such  as  would  result  in  the  creation  of 
a  "list  of  elifribles."  arranged  in  the  order  of  the  person's  rela- 
tive excellence. 


After  the  "list  of  eligibles"  is  created,  certifications  and 
appointments  then  are  to  be  made  therefrom  of  the  hipihest  eligible 
on  the  list,  in  response  to  any  requisition  from  an  appointing  of- 
ficer, This  appears  from  the  provisions  of  section  I48  of  the  char- 
ter, which  provides,  in  part,  as  follows: 


#4 

"\^Tienever  a  position  controlled  by  the  civil  service 
provisions  of  this  charter  is  to  be  filled,  the  appoint- 
ing officer  shall  nake  a  requisition  to  the  civil  service 
conmission  for  a  person  to  fill  it.   Thereupon,  the  com- 
mission shall  certify  to  the  appointing  officer  the  name 
and  address  of  the  person  standing  highest  on  the  list  of 
eligibles  for  such  position.   In  case  the  position  is  pro- 
motive, the  commission  shall  certify  the  name  of  the  per- 
son standing  highest  on  such  list.   In  making  such  certi* 
fication,  sex  shall  be  disregarded  except  when  a  statute, 
a  rule  of  the  commission  or  the  appointing  officer  speci- 
fies sex. 

"From  the  requisition  of  the  appointing  officer  or 
otherwise,  the  commission  shall  determine  whether  the  posi- 
tion is,  in  character,  temporary,  seasonal  or  permanent, 
and  shall  notify  the  candidate  in  accordance  therewith  to 
the  end  that  the  candidate  may  have  knowledge  of  the  pro- 
bable duration  cf  employment.   The  commission  shall  provide 
for  such  waiver  of  temporary  or  seasonal  employment  as  it 
may  deem  just  to  candidates. 

"Any  appointment  to  a  position  declared  permanent  by 
the  civil  service  commission  shall  be  on  probation  for  a 
period  of  six  months,  provided  that  the  probationary  period 
for  entrance  positions  in  the  uniform  rank  of  the  police 
department  shall  be  for  one  year.   At  any  time  during  the 
probationary  period  the  appointing  officer  may  terminate 
the  appointment  upon  giving  written  notice  of  such  termina- 
tion to  the  employees  and  to  the  civil  service  commission 
specifying  the  reasons  for  such  termination.  Except  in  the 
case  of  uniformed  members  of  the  police  and  fire  departments 
the  civil  service  commission  shall  inquire  into  the  circum- 
stances.  If  the  appointment  resulted  from  an  entrance  exami- 
nation the  commission  may  declare  such  person  dismissed  or 
may  return  the  name  to  the  list  of  eligibles  for  certifica- 
tion to  another  department " 

The  above  charter  provisions  made  it  clear  that  it  is  the  man- 
datory duty  of  the  Civil  Service  Commission  to  certify  the  name  and 
address  of  the  person  standing  highest  on  the  list  of  eligibles  in 
response  to  any  requisition  from  an  appointing  officer. 

There  is  no  authority  in  the  Civil  Service  Commission  to  (by 
rule  or  otherwise)  modify  or  qualify  this  right  of  the  highest  eli- 
gible on  the  list  to  be  certified.  To  allow  an  appointing  officer 
to  prevent  such  certification  —  by  simply  indicating  disapproval 
(possibly  for  the  first  time)  of  some  prior  temporary  service  of 
such  employee  six  months  or  more  before  —  would  do  violence  to  both 
the  spirit  and  letter  of  the  charter  provisions  involved. 
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The  highest  eligible  on  the  list  of  eligibles  is  entitled  to 
his  or  her  opportunity  to  be  certified  for  a  permanent  position,  if 
rne  IS  available.  V.'hile  the  appointing  officer  may  terminate  such 
appointment  upon  giving  the  requisite  notice,  he  must  also  specify 
the  "reasons  for  such  termination";  and  the  Civil  Service  Commission 
{except  as  to  members  of  the  police  and  fire  departments)  may  inquire 
into  the  circumstances  involved.   The  employee  is  entitled  to  a  fair 
opportunity  to  qualify  for  the  position  when  certified,  and  not  be 
disqualified,  or  barred  from  even  being  certified,  based  on  some  al- 
leged prior  \insatisfactory  temporary  service  six  months  or  more  be- 
fore.  That  v;ould  be  no  test  of  the  employee's  present  capacity  to 
qualify  for  the  position. 

You  are  therefore  advised  that  a  person,  having  attained  the 
position  of  being  the  highest  eligible  on  a  list  of  eligibles,  is 
required  (by  the  Charter)  to  be  certified  to  fill  the  requisition 
of  an  appointing  officer  therefor  —  and  cannot  be  disqualified  or 
barred  from  being  certified,  based  upon  some  alleged  prior  unsatis- 
factory temporary  service  six  months  or  more  before. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney, 
NSW 

To:  Civil  Service  Commission 

Attn:   Mr.  William  L,  Henderson 

Personnel  Director  and  Secretary 


Opinion  No,   418 
August   13,    1951 

SUBJECT:      BUILDING  CODE  —   BUILDING  OPENINGS   —  CAHILL  BROS.    CON- 
STRUCTION AT  350  SANSOiffi  STREET  —  EFFECT  OF  ISSUANCE  OF 
BUILDING  PERIjUT. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"This  office  is  in  receipt  of  a  letter  from  Cahill 
Bros,,  a  copy  of  which  has  been  forwarded  to  your  office, 
regarding  building  code  requirements  in  reference  to  a 
building  being  constructed  on  the  east  line  of  Sansorae 
Street  between  Sacramento  and  Halleck  Streets, 

"The  building  code  requires:   'Sec,  903 (m).   Doors, 
windows,  and  other  openings  in  the  exterior  walls  shall 
be  protected  by  Class  "E"  or  "F"  fire  doors  or  windows, 
but  this  provision  shall  not  apply  to  doors,  windows,  or 
other  openings  facing  a  public  street  or  public  place  50 
feet  or  more  in  width,  or  to  openings  in  an  outer  court 
20  feet  or  more  in  width,  parallel  to  and  facing  upon  a 
street  or  public  place  when  such  openings  are  not  within 
20  feet  of  an  adjacent  property  line.  ' 

"The  building  code  also  permits  the  center  line  of 
an  adjoining  alley  to  be  considered  as  the  adjoining  pro- 
perty line,  but  does  not  state  that  the  opposite  side  of 
an  alley  may  be  considered  as  the  adjoining  property  line, 
which  seems  to  be  what  Mr.  Cahill  bases  his  interpreta- 
tion upon, 

"Mr,  Cahill  believes  the  code  contains  conflicting 
requirements  and  may  be  interpreted  to  permit  the  use  of 
wood  sash  on  the  Halleck  Street  side  of  his  building.  Your 
opinion  is  herewith  requested  on  the  following: 

"1.  Does  the  wording  of  Sec.  2007  (o)  permit  the  op- 
posite side  of  an  alley,  as  well  as  the  center 
line  of  the  alley  to  be  considered  as  the  adjoin- 
ing property  line? 

"2,  Are  *E'  or  'F'  windows  required  in  walls  of  Type 
1  buildings  where  such  walls  face  on  streets 
which  are  less  than  50  feet  in  width?" 
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OPINION 

Section  2007  (o)  of  the  Building  Code  of  the  San  Francisco 
Municipal  Code  reads  as  follows: 

"(o)   Openings  inside  fire  limits.   The  sum  of  the 
widths  of  openings  in  exterior  walls,  except  on  street 
fronts,  within  20  feet  of  adjacent  property  lines  or 
other  buildings  on  the  same  property  shall  be  limited  to 
25  per  cent  of  the  total  length  of  the  walls  affected  in 
each  story.   Openings  in  such  walls  and  openings  within 
50  feet  of  the  opposite  side  of  a  street  or  public  space 
and  openings  into  courts  which  are  less  than  20  feet  in 
least  dimension,  shall  be  protected  by  Class  'E'  or  'F' 
fire  doors  or  windows. 

"?or  the  purpose  of  this  subsection,  the  center  line 
of  an  adjoining  alley  may  be  considered  as  the  adjacent 
property  line.   All  distances  in  this  subsection  shall  be 
measured  at  right  angles  to  the  plane  of  the  wall  in  which 
the  opening  occurs," 

It  has  been  stated  that  the  term  "lot  line"  or  "property  line" 
has  a  v/ell-known  and  understood  meaning.   The  "property  line"  or 
"lot  line"  extends  only  to  the  inner  edge  of  the  sidewalk. 

GAGE  V.  CITY  OF  CHICAGO,  79  N.E.  294,  295, 
223  111.  602. 

The  second  sentence  of  section  2007  (o)  of  the  Code  sets  forth 
the  circumstances  under  which  Class  "E"  or  "F"  fire  doors  or  windows 
will  be  required  to  be  installed  in  buildings,  one  of  which  is  where 
the  opening  in  the  exterior  wall  of  a  building  is  within  20  feet  of 
adjacent  property  lines  or  other  buildings  on  the  same  property. 
The  remaining  conditions  are  where  such  openings  are  within  50  feet 
of  the  opposite  side  of  a  street  or  public  space  and  openings  into 
courts  which  are  less  than  20  feet  in  least  dimension.   Thereafter 
follows  as  a  new  paragraph  within  this  subsection  the  provision  that 
the  center  line  of  an  adjoining  alley  may  be  considered  as  the  ad- 
jacent property  line. 

It  is  apparent  from  a  reading  of  section  2007  (o)  that  the  pro- 
vision permitting  the  center  line  of  an  adjoining  alley  to  be  con- 
sidered as  the  adjacent  property  line  is  explicitly  set  forth  by  the 
language  of  the  subsection  itself  as  an  enlargement  of  and  inclusion 
for  the  purpose  of  defining  the  term  "adjacent  property  lines"  be- 
yond its  usually  accepted  meaning. 

It  is  a  rule  of  statutory  interpretation  in  this  state  that 
terms  defined  by  the  statute  in  which  they  are  found  will  be 
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presumed  to  have  been  used  in  the  sense  of  the  definition,  and  will 
be  construed  accordingly. 

23  CAL.  JURIS.  751. 

V/ords  and  phrases  will,  when  possible,  be  given  a  reasonable 
construction,  "according  to  the  context  and  the  approved  usage  of 
the  language,"  and  in  furtherance  of  v;hat  appears  from  a  considera- 
tion of  the  whole  enactment  to  be  its  true  purpose  and  object. 

23  CAL.  JURIS.  745. 

It  is  ray  opinion  that  the  language  of  section  2007  (o)  does 
not  permit  the  opposite  side  of  the  alley  to  be  considered  as  the 
adjoining  property  line  because  the  subsection  explicitly  provides 
by  way  of  exception  to  its  general  provisions  that  only  the  center 
line  of  an  adjoining  alley  may  be  considered  as  the  adjacent  pro- 
perty line. 

The  response  to  your  second  question  involves  the  considera- 
tion of  section  903  (m)  of  the  Building  Code,  which  relates  to  doors 
and  windows  to  be  installed  in  Type  1  buildings.   This  section  reads 
as  follows: 

"(m)   Doors  and  windows.   Doors,  windows  and  other  open- 
ings in  the  exterior  walls  shall  be  protected  by  Class  'E' 
or  'F'  fire  doors  or  windows,  but  this  provision  shall  not 
apply  to  doors,  windows  or  other  openings  facing  a  public 
street  or  public  place  50  feet  or  more  in  width,  or  to  open- 
ings in  an  outer  court  20  feet  or  more  in  width,  parallel  to 
and  facing  upon  a  street  or  public  place  when  such  openings 
are  not  within  20  feet  of  an  adjacent  property  line." 

The  subject  subsection  provides  as  one  exception  to  the  require- 
ment of  Class  "E"  or  "F"  fire  doors  or  windows,  where  the  windows, 
doors  or  openings  faoe  a  public  street  or  public  place,  50  feet  or 
more  in  width. 

Section  202  of  the  Building  Code  of  the  San  Francisco  Municipal 
Code  defines  a  street  as  follows: 

"Street.   Any  street,  alley,  thoroughfare,  or  part 
not  less  than  l6  feet  in  width  measured  from  front  of  lot 
to  the  opposite  front  of  lot  which  has  been  dedicated  or 
deeded  to  the  public  for  public  use." 

The  word  "public"  has  two  proper  meanings.  A  thing  may  be  said 
to  be  public  when  owned  by  the  public,  also  when  its  uses  are  public. 

HENNEPIN  COUNTY  v.  BROTHEEHOOD  OF  CHURCH  OF 
GETHSSMANE,  8  N.W.  595,  596,  27  Minn.  46O. 


The  language  of  section  903  (m)  of  the  Building  Code  unequivo- 
cally states  that  the  provision  will  not  apply  v/here  the  doors,  win- 
dows or  openings  face  a  public  street  or  public  place,  50  or  more 
feet  in  width. 

Therefore,  you  are  advised  that  "E"  and  "F"  windows  are  re- 
quired in  walls  of  Type  1  buildings  v/here  such  walls  face  on  streets 
which  are  less  than  50  feet  in  width. 

While  you  have  not  specifically  presented  a  further  question, 
my  reading  of  the  copy  of  the  letter  from  Cahill  Bros,,  Inc.,  to 
you  which  is  attached  to  the  request  has  lead  me  to  discuss  it. 

This  question  is  whether  the  issuance  of  a  building  permit  by 
the  Superintendent  prohibits  him  from  requiring  changes  pursuant 
to  the  Building  Code  in  the  approved  plans  and  specifications  once 
construction  has  commenced. 

It  is  the  general  rule  that  a  permit  issued  under  a  mistake  of 
fact  or  in  violation  of  law  confers  no  right  or  privilege  upon  the 
grantee.   (3  McQUILLIN  I-IUNICIPAL  CORPS,,  305;  NOLAN  v.  BLACKITELL, 
123  Wash,  504,  212  Pac.  IO48.) 

California  follows  the  general  rule  in  its  State  Housing  Act, 
Division  XIII  of  the  Health  and  Safety  Code,  Chapter  IV,  relating 
to  Permits  and  Certificates,  wherein  Section  15360  reads  as  follows: 

"The  issuance  of  a  permit  does  not  constitute  ap- 
proval of  any  violation  of  any  provision  of  this  part," 

Section  304  of  the  Building  Code  of  the  San  Francisco  Municipal 
Code  relating  to  the  issuance  of  permits  provides  in  part  as  follows: 

"When  the  Superintendent  approves  a  permit,  he  shall 
endorse  in  writing  or  stamp  on  both  sets  of  plans  or  speci- 
fications 'APPROVED. ♦   One  copy  of  application  so  approved, 
including  the  set  of  drawings,  on  cloth,  if  any,  shall  be 
secured  together  and  delivered  by  the  Central  Permit  Bureau 
to  the  party  obtaining  the  permit  who  shall  keep  it  on  the 
premises  where  such  work  is  being  done,  open  for  inspection 
at  all  times  during  such  construction  until  final  completion 
has  been  made.  The  owner  shall  be  responsible  for  the  appli- 
cations and  plans  being  kept  at  the  building  site.   One  copy 
of  the  approved  application  shall  be  retained  by  the  Central 
Permit  Bureau  as  a  public  record.   Construction  shall  be  done 
in  accordance  v;ith  such  approved  application.   Any  modifica- 
tions in  the  application  shall  be  subject  to  further  approval 
and  shall  be  subject  to  all  the  requirements  of  a  new  appli- 
cation.  Approval  does  not  constitute  approval  of  anv 
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violation  of  this  code  or  of  any  other  law  or  ordinance." 
(Emphasis  is  mine) 

It  is  apparent  from  the  foregoing  quoted  section  that  the  mere 
issuance  of  a  permit  by  the  Superintendent  is  not  a  bar  to  the  re- 
quirement of  compliance  with  the  Building  Code  after  construction 
has  commenced  where  through  mistake  of  fact  or  otherwise  the  origi- 
nal permit  may  have  authorized  a  violation  of  the  Building  Code. 

You  are  thus  advised  in  accordance  with  the  foregoing. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 

LTK 

To:  I^,  Sherman  P.  Duckel 

Director  of  Public  \/orks 

cc:  lAr,   Thomas  A.  Brooks 

Chief  Administrative  Officer 


Opinion  No.  419 
August  13,  1951 


SUBJECT:  EFFECT  OF  DRAWING  OF  WARRkNT  AND  MAILING  OF  CHECK 

PRIOR  TO  DEATH  OF  A  MEMBER  OF  THE  RETIREMENT  SYSTEM. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  as 

follows: 

REQUEST 

'The  question  has  arisen  about  the  status  under  the 
Retirement  System,  of  the  death  of  Alma  M.  Chamberlain, 
employed  by  the  Department  of  Public  Health  as  a  laundress, 
1-154,  at  the  San  Francisco  Hospital.   The  following  state- 
ments are  submitted  in  the  case: 

1.  Alma  M.  Chamberlain's  employment  by  the  City  and 
"^unty  ceased,  effective  April  17,  1950,  on  authority 
of  sick  leave  without  pay  granted  by  the  Department  of 
Health  and  Civil  Service. 

2.  On  October  23,  1950  a  post-card  was  received  from 
Mrs.  Chamberlain  requesting  that  her  contributions  be 
refunded. 

3 .  In  the  regular  course,  a  warrant  was  drawn  as  of 
October  31,  1950  in  refund  of  the  c.ccumulated  contribu- 
tions standing  to  the  credit  of  Mrs.  Chamberlain.   The 
warrant  was  mailed  from  this  office  on  November  22,  1950. 

k»       On  November  23,  1950  Mrs.  Chamberlain  died,  at 
wKich  time  she  was  absent  without  le&ve,  and  an  investi- 
gation disclosed  that  the  warrant  had  not  been  delivered 
by  the  postmaster  in  Red  Bluff,  California,  and  upon 
request  by  this  department,  the  postmaster  returned  it. 

5.  Section  226,  ..rticle  3,  Part  I,  of  the  Municipal 
Code,  says  that  a  person  ceases  to  be  a  member  of  the 
Retirement  System,  'should  he  be  paid  more  than  one- 
quarter  (1/4)  of  his  accumulated  normal  contributions.* 

6.  The  following  paragraph  was  included  in  the  Resolu- 
tion adopted  by  the  Retirement  Board  on  May  12,  1922,  and 
appears  on  page  97  of  the  Board's  Minutes,  reference,  of 
course,  being  to  the  Retirement  Ordinance  then  in  effect: 
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'BE  IT  FURTHER  RESOLVED,  that  the  appoarsnce 
of  an  employee '  s  n?.me  on  ?  roll  for  the  with- 
drawal of  contributions  and  the  transmission 
of  that  roll  to  the  Auditor,  properly  approved 
by  the  President  and  Secretary,  with  a  warrc':nt 
drawn  in  frvor  of  that  employee  for  the  amount 
of  the  accumulated  contributions  standing  to  his 
credit  and  the  mailing  of  a  notice  to  the  employ- 
ee at  the  last  address  on  file  in  the  office  of 
the  Board  that  such  warrant  h?s  been  drrwn  and 
may  be  secured  by  him  at  the  Auditor's  office  and 
that  his  membership  in  the  Retirement  System  has 
been  terminated,  shall  be  deemed  to  constitute 
withdrawal  of  accumulated  contributions  under  the 
meaning  of  Ordinrnce  No.  5561  (new  series)  and  shall, 
therefore,  terminate  membership  of  the  employee  in 
the  San  Francisco  City  Employees'  Retirement  System.' 

7.  Section  261  (b),  /rticle  3,  Part  I,  of  the  Municipal 
Code,  provides  that  'upon  the  depth  before  retirement 
«vv«  of  a  member  while  in  the  city  service,  or  within 
four  (4)  months  after  the  discontinuance  of  city  service, 
or  while  physically  or  mentally  incapacitated  for  perform- 
ance of  his  duty,  if  such  incapacity  has  been  continuous 
from  discontinuance  of  city  service,  the  Retirement  System 
shall  be  liable  for  a  death  benefit  >:=':";='r  and  such  death 
benefit  shall  consist  of: 

1.  His  accumul£ted  contributions,  and  in  addi- 
tion thereto 

2.  An  amount  equal  to  the  compensation  earnable 
by  him  during  the  six  (6)  months  immediately  pre- 
ceding his  death  ';=''."'.":'' 

"The  question  at  issue  in  this  case  is  whether  Alma  M.  Chamber- 
lain h£;d  been  paid  her  accumulated  contributions  prior  to 
death,  and,  therefore,  had  ceased  to  be  a  member  of  the  Retire- 
ment System.   If  the  answer  is  in  the  negative,  her  beneficiary 
would  qualify  for  a  death  benefit  as  in  item  (7)  above.  If, 
however,  the  answer  is  in  the  affirmative,  only  her  accumu- 
lated contributions  would  be  refundable,  and  the  amount  equal 
to  compensc'ition  earnable  during  the  six  months  immediately 
preceding  death  would  not  be  payable. 

"Your  opinion  is  requested  in  the  matter.   Your  opinion  furn- 
ished to  this  office  under  date  of  December  6,  1945,  referred 
to  a  right  of  election  given  to  retired  persons  and  consid- 
ered the  question  as  to  when  payment  of  a  retirement  allowance 
is  made. 
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"Your  opinion,  furnished  to  this  office  under  date 

of  January  13,  1947,  is  based  on  circumstances  similar 

to  those  of  the  above  situation." 

g  F  I  _N  I  p  N 

On  the  basis  (paragraph  1  of  your  request)  that  Alma 
M.  Chanberlain' s  employment  with  the  City  had  ceased,  coupled 
with  the  obvious  intent  of  Alma  M.  Chamberlain  to  so  consider  her 
employment  at  an  end  as  witnessed  by  her  request  of  October  23,1950 
to  have  her  contributions  refunded  (paragraph  2  of  your  request), 
and  the  further  act  of  the  drawing  of  the  warrant  on  October  31, 
1950  refunding  her  contributions,  plus  the  mailing  of  said  warrant 
on  November  22,  1950,  the  day  before  Alma  M.  Chamberlain  died  (par- 
egrphs  3  and  k   of  your  request) ; 

It  is  the  opinion  of  this  office  that  the  resolution 
adopted  by  the  Retirement  Board  on  May  12,  1922  is  controlling: 

"BE  IT  FURTHER  RESOLVED,  that  the  appear&nce  of  an 
employee's  name  on  a  roll  for  the  withdrawal  of  contribu- 
tions and  the  transmission  of  that  roll  to  the  Auditor, 
properly  approved  by  the  President  and  Secretary,  with 
a  warrant  drawn  in  favor  of  that  employee  for  the  amount 
of  the  accumulated  contributions  standing  to  his  credit 
and  the  mailing  of  a  notice  to  the  employee  at  the  last 
address  on  file  in  the  office  of  the  Board  that  such  war- 
rant has  been  drawn  and  may  be  secured  by  him  at  the 
Auditor's  office  and  that  his  membership  in  the  Retire- 
ment System  has  been  terminated,  shall  be  deemed  to  con- 
stitute withdrawal  of  accumul£ted  contributions  under  the 
meaning  of  Ordinance  Mo.  5561  (new  series)  and  shall, 
therefore,  terminate  membership  of  the  employee  in  the 
San  Francisco  City  Employees'  Retirement  system." 

Alma  M.  Chamberlain  had  ceased  to  be  a  member  of  the  Retire- 
ment board  and  had  been  paid  her  accumulated  contributions  prior  to 
her  death  and  therefore  her  beneficiary  is  not  qualified  to  receive 
any  de^-th  benefits  as  provided  in  Section  261  b,  .  rticle  3,  Part  I 
of  the  Municipal  Code.   Said  Section  presumes  that  the  deceased  was 
still  a  member  of  the  Retirement  System,  which  was  not  true  in  the 
fflc tter  before  us  here.  See  also  No.  3^99,  January  13,  1947,  City 
Attorney's  Opinion. 

Respectfully  submitted, 

DION  R.  HOLM 
JFM  City  Attorney 

To:   Retirement  Board, 

City  &  County  of  San  Francisco 


Opinion  No.  420 
August  13,  1951 

SUBJECT:   CLERICAL  ERRORS,  POWER  OF  CITY  PLANNING  COID'HSSION  TO  COR- 
RECT;  PROCEDURE  TO  BE  F0LLO;2D  BY  CITY  PLANNING  COM- 
MISSION ON  ACCEPTANCE  OF  STIPULATIONS  AS  TO  "CHARACTER  OF 
IMPROVEi£NTS"  PURSUaNT  TO  SECTION  47  OF  THE  CITY  PLANNING 
CODE. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"You  have  heretofore  advised  us  that  the  Planning  Com- 
mission after  having  once  adopted  a  resolution,  it  there- 
after loses  jurisdiction  to  either  rescind  or  to  reconsider 
it. 

"Notwithstanding  this  Opinion  which  you  have  heretofore 
given  to  the  Commission,  and  which  seems  to  be  very  explicit, 
there  still  appears  to  be  some  confusion  existing  in  the 
minds  of  certain  members  of  the  Commission  and  the  staff  as 
to  whether  or  not  the  rule  suggested  by  you  in  your  Opinion 
may  not  have  certain  exceptions;  consequently,  in  order  that 
the  Commission  may  be  clearly  advised  as  to  its  duties  and 
powers  in  connection  with  the  resolutiors  adopted,  it  is 
necessary  that  you  advise  us  further  on  the  points  herein- 
after mentioned,  to  wit: 

"POINT  1 

"Can  a  resolution  relative  to  zoning  classification, 
heretofore  adopted  by  a  Commission  composed  of  personnel 
different  from  a  succeeding  Commission,  be  revised  or  amend- 
ed by  such  successor-Commission  so  as  to  correct  what  is 
claimed  to  be  clerical  errors  or  omissions  upon  the  part 
of  the  former  Commission  in  the  resolution  as  adopted  by  it? 

"POINT  2 

"V/ould  your  Opinion  be  the  same  if  this  question  of 
alleged  errors  or  omissions  were  to  be  determined  by  a  Com- 
mission composed  of  the  personnel  which  originally  adopted 
the  alleged  erroneous  resolution? 

"POINT  3 

"In  view  of  the  language  of  the  Planning  Code  permitting 
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applicants  to  offer  for  acceptance  by  the  Comnission  with- 
out any  time  limitation  covenants  or  stipulations  in  con- 
nection with  applications  for  zoning  or  rezoning  presented 
and  heard,  could  the  Commission,  by  the  adoption  of  rules 
and  regulations,  provide  therein  that  after  notice  to  the 
parties  in  interest  a  time  limitation  shall  be  fixed  as  to 
the  presentation  of  such  covenants  and  that  upon  the  failure 
of  the  covenants  or  stipulations  being  presented  v/ithin  the 
prescribed  time  set  forth  in  such  rules  and  regulations,  the 
Conmission  shall  thereupon  be  deemed  to  deny  parties  in  in- 
terest the  right  to  have  considered  by  the  Commission  any 
covenant  or  stipulation  offered  after  expiration  of  such 
time  limitation? 

"POINT  L 

"Can  a  resolution  adopted  by  the  Commission,  which 
provides  that  the  date  of  the  approval  of  covenants  and 
stipulations  considered  by  it  is  the  effective  date  of 
the  resolution  adopted  by  it  without  setting  a  time  limit 
in  said  resolution  for  the  presentation  of  the  covenants 
and  stipulations  for  approval  by  the  Commission,  be  there- 
after rescinded  by  the  Commission  for  failure  by  the  parties 
affected  thereby  within  the  time  fixed  to  present  such  cove- 
nants or  stipulations  for  consideration  by  the  Commission? 
Notice  being  served  to  the  parties  in  interest  of  the  time 
fixed  by  the  Commission  for  said  presentation. 

"POINT  5 

"Can  such  resolution  as  above  described,  after  adop- 
tion, be  thereafter  amended  without  any  further  hearing  (or 
pursuant  to  a  hearing)  so  as  to  set  forth  in  said  amendment 
a  time  limitation  v/ithin  which  covenants  and  stipulations 
must  be  presented  and  said  amendment  further  provide  that 
failure  to  present  such  stipulation  within  such  period  of 
time,  be  deemed  a  denial  by  the  Commission  of  the  applica- 
tion for  rezoning  heretofore  conditionally  granted? 

"Your  Opinion  for  the  guidance  of  the  Commission  with 
reference  to  the  Points  herein  outlined,  regarding  the 
powers  and  jurisdiction  of  the  Planning  Commission  over  re- 
solutions heretofore  adopted,  will  be  of  great  aid  to  the 
Commission  in  connection  with  matters  that  are  being  re- 
peatedly presented  to  it  in  dealing  with  such  questions." 

OPINION 

In  Response  to  Points  1  and  2; 

You  have  heretofore  been  advised  by  Opinion  No.  52,  dated 


#3 

August  2,  1949,  that  the  City  Planning  Commission  did  not  have  juris- 
diction to  rehear  and  reconsider  a  decision  once  it  had  rendered  its 
decision.  You  now  desire  to  be  advised  as  to  whether  the  City  Plan- 
ning Commission  may  correct  clerical  errors  in  a  resolution  rela- 
tive to  zoning  classification,  v;hether  such  resolution  was  adopted 
by  the  present  Commission  or  a  predecessor-Commission. 

You  are  hereby  advised  that  the  City  Planning  Commission  has 
the  inherent  right  or  power  to  correct  clerical  errors  made  in  a 
resolution  at  any  time,  whether  the  error  has  been  made  by  the 
present  Commission  or  by  a  predecessor-Commission.   See  in  ESTATE 
OF  GOLDBERG,  10  Cal.  (2d)  709,  where  the  Court  corrected  a  clerical 
error  made  in  a  decree  of  distribution  after  the  lapse  of  35  years. 
The  Court  stated  on  page  717: 

",  .  ,  .  But  as  to  clerical  errors,  when  the  error 
is  apparent  from  the  face  of  the  record,  no  time  limit 
exists  as  far  as  the  right  to  make  the  correction  is  con- 
cerned.  HALPERN  V.  SUPERIOR  COURT,  190  Cal.  3^4,  212  P. 
916;  SCAj^IAN  v.  BONSLETT,  ll8  Cal.  93,  50  P.  272,  62  ATI. 
ST.  REP.  226;  DICKEY  v.  GIBSON,  113  Cal.  26,  45  P.  15, 
54  AM.  ST.  REP.  321;  BRUSH  v,  PACIFIC  ELEC.  RY.  CO.,  53 
Cal.  App.  501.  203  P.  997;  PEOPLE  v.  O'BRIEN,  4  Cal.  App. 
723,  89  P.  438. 

"As  hereinbefore  has  been  indicated,  this  court  is 
of  the  opinion  that  the  asserted  error  in  the  order  of 
distribution  of  the  estate  was  not  only  clerical  in  its 
nature  and  apparent  from  an  inspection  of  the  record,  but 
was  one  which,  notwithstanding  the  lapse  of  so  many  years, 
was  correctible  by  the  court  at  any  time." 

You  are  advised,  however,  that  this  power  is  restricted  to  the  cor- 
rection of  clerical  errors,  and  errors  of  other  kinds  or  changes  in 
the  resolution  may  not  be  made  under  the  guise  of  describing  them 
as  clerical  errors. 

For  your  assistance  in  this  matter,  I  am  setting  forth  the 
statement  on  clerical  errors  from  Volume  14,  CORPUS  JURIS  SECUNDUM, 
page  1202,  which  provides  as  follows: 

"Clerical  error.   An  error  committed  in  the  perfor- 
mance of  clerical  work,  no  matter  by  whom  committed;  more 
specifically,  a  mistake  in  copying  or  writing;  a  mistake 
which  naturally  excludes  any  idea  that  its  insertion  was 
made  in  the  exercise  of  any  judgment  or  discretion,  or  in 
pursuance  of  any  determination;  an  error  made  by  a  clerk 
in  transcribing,  or  otherwise,  which  must  be  apparent  on 
the  face  of  the  record,  and  capable  of  being  corrected  by 
reference  to  the  record  only.   It  has  been  said  that  a 


clerical  error  exists  when  without  evident  intention  one 
word  is  \/ritten  for  another,  when  the  statement  of  some 
detail  is  omitted  the  lack  of  which  is  not  a  cause  of  nul- 
lity, or  when  there  are  mistakes  in  proper  names  or  amounts 
made  in  copying,  which  do  not  change  the  general  sense  of  a 
record,  and  that  it  implies  negligence  or  carelessness. 

"As  particularly  applied  to  errors  in  judicial  proceed- 
ings, it  has  been  said  that  the  term  has  been  used  somewhat 
loosely  in  the  decisions,  some  of  the  cases  indicating  that 
it  is  limited  to  error  in  transcribing  figures,  or  the  ad- 
dition of  figures,  or  more  misprision,  while  others  employ 
it  in  a  broad  sense  to  include  all  such  errors,  being  matters 
of  record,  as  intervene  in  the  progress  of  a  cause,  whether 
committed  by  clerk,  court,  or  counsel,  to  which  judicial  sanc- 
tion or  discretion  cannot  reasonably  be  said  to  have  been  ap- 
plied, but  not  to  extend  to  errors  of  omission  or  inclusion 
which  involve  the  exercise  of  judgment  or  discretion  in  pur- 
suance of  a  determination,  intentional  acts  based  on  a  mis- 
taken belief,  or  on  a  misconstruction  of  evidence  or  a  mis- 
application of  the  law  thereto,  even  though  the  court  is 
misled  therein  by  counsel. 

"In  particular  situations,  a  'clerical  error ♦  has  been 
held  to  include  a  failure  of  a  judgment  to  award  interest 
admittedly  due,  a  failure  to  enter  a  judicial  order  actually 
made,  a  misspelled  word,  and  arithmetical  mistake  in  calcu- 
lation, and  an  improper  placing  of  a  case  by  the  clerk  on 
the  trial  calendar;  and  not  to  include  a  failure  to  state 
that  property  was  not  benefited  by  an  improvement,  or  an 
erroneous  listing  of  fixtures  as  personal  property.   'Clerical 
error'  has  been  distinguished  from  'error  of  substance'  and 
'judicial  error. '" 

See  also;   (1)  1^  Cal.  Jur. ,  pages  995-999;  (2)  LOS  ANGELES  ETC. 
COHPORATICN  v.  LOS  ANGELES,  22  C. A.  {2d)  4lS  and  422;  (3)  LANKTON 
V.  SUPERIOR  COURT,  $  Cal.  {2d)  694  at  696. 

In  response  to  Points  3.  4  and  5; 

The  questions  set  forth  in  Points  3,  4  and  5  were  all  directed 
to  the  adoption  of  resolutions  in  connection  with  the  acceptance  of 
stipulations  as  to  "the  character  of  improvements"  pursuant  to  Sec- 
tion 47,  Article  2,  Chapter  II,  Part  II,  of  the  San  Francisco  I4ini- 
cipal  Code.   Section  47  provides  as  follov/s: 

"Stipulations.  The  City  Planning  Commission,  in  act- 
ing on  any  application  for  reclassification  of  rroperty  or 
for  the  establishment  or  change  of  building  set-back  lines. 
may  accept  stipulations  in  writing  from  the  applicant  or 
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applicants  should  said  requested  reclassification  or 
change  be  granted,  as  to  the  character  of  the  improve- 
ments v/hich  will  be  placed  on  said  property.   Said  sti- 
pulation shall  be  filed  ^^ath  the  Commission,  and  any 
change  in  classification  or  set-back  lines  affecting 
said  property  may  be  made  contingent  upon  the  conditions 
contained  on  said  stipulations  being  observed  by  the  ap- 
plicant or  applicants  or  by  his  or  their  successors  in 
interest,  and  said  conditions  shall  be  included  in  any 
resolution  or  order  reclassifying  said  property  or  chang- 
ing set-back  lines  thereon,  and  said  reclassification  or 
change  shall  at  all  times  be  and  remain  contingent  upon 
the  observance  of  said  conditions,  and  no  improvements 
shall  be  constructed  thereon  in  violation  of  said  condi- 
tions."  (Emphasis  added,) 

The  questions  set  forth  in  Points  3,  h   and  5  appear  to  indicate  a 
misconception  of  the  procedure  to  be  followed  by  the  City  Planning 
Commission  in  adopting  resolutions  accepting  stipulations  as  to  the 
character  of  improvements,  and  for  that  reason  the  proper  procedure 
in  connection  v;ith  said  resolutions  is  set  forth. 

Section  47,  as  quoted  above,  provides  that  the  City  Planning 
Commission  may  accept  stipulations  in  writing  from  the  applicant 
as  to  the  character  of  improvements.   Before  any  action  may  be 
taken  by  the  City  Planning  Commission  by  resolution  in  accepting 
stipulations  as  to  the  character  of  improvements,  there  must  be  an 
offer  voluntarily  made  by  the  applicant  of  such  stipulations  which 
must  be  in  writing  and  on  file  with  the  Commission, 

Until  such  stipulations  in  writing  are  actually  on  file  with 
the  Commission  and  the  offer  has  been  made  by  the  applicant  to  the 
Commission  concerning  said  stipulations,  the  City  Planning  Com- 
mission has  no  occasion  to  consider  such  stipulations  and,  there- 
fore, no  resolution  should  be  adopted  which  would  contemplate  such 
stipulations  being  submitted  at  a  later  date. 

If  during  the  course  of  a  hearing  a  voluntary  tender  of  stipu- 
lations is  made  by  the  applicant  in  connection  with  his  applica- 
tion, the  Commission  should  defer  action  on  the  proposed  change 
until  such  time  as  the  stipulations  have  been  reduced  to  writing 
and  are  on  file  with  the  Commission  and  an  offer  made  to  the  Com- 
mission in  that  regard. 

The  City  Planning  Commission  may  then,  in  acting  upon  the  ap- 
plication for  reclassification  or  for  the  establishment  or  change 
of  building  set-back  lines,  accept  such  stipulations  under  the  pro- 
visions of  Section  47  supra. 
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I  believe  the  procedure  set  forth  above  clarifies  the  ques- 
tions raised  by  Points  3,  4  and  5. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney. 


LSM: 

To:     Mr.   E.    J.    Torregano,    President 
City  Planning  Ccnmission 
100  Larkin   Street 
San  Francisco  2,    California 

cc:      Honorable  Elmer  E.   Robinson 
I^yor  of  San  Francisco 

cc:      All  Members  of  the  City 
Planning  Commission 


...'INION  No.  421 

August  9,  1951 

SUBJECT:   ART  C0M-1I33I0N  -  SALE  OF  I'ROGRAM-CATALOGUE 
IN  CONNECTION  \JITH  ART  EXHIBITION  IN 

PALACE  OF  FINZ  ART3. 

Gentlemen: 

You  have  requested  an  opinion  as  follows: 

■'At  the  Art  Conimission' s  FIFTH  ANNUAL  ART 
FS3TIVAL,  Artists  Equity,  a  group  of  professional 
artists,  are  planning  to  print  a  program  and 
catalogue  of  the  works  of  art  and  names  and  addresses 
of  all  the  exhibitors,  free  of  any  cost  or  obligation 
to  the  Art  Commission.   They  have  requested  the  Art 
Commission  for  permission  to  soil  these  programs  in 
the  Fine  Arts  Palace  at  a  nominal  sum  of  10  or  15 
cents  to  defray  their  costs.  The  Art  Commission  is 
perfectly  willing  to  grant  permission  providing  the 
sale  v:ould  not  be  contrary  to  any  provision  of  the 
City  Charter.  The  Commission  requested  me  to  ask  you 
for  an  informal  opinion." 

OPINION 

It  further  appears  that  the  premises  are  under  the 
control  of  the  Recreation  -and  Park  Department  which  has  gran- 
ted permission  to  the  Art  Commission  to  hold  the  exhibition. 
The  exhibition  will  be  under  the  exclusive  control  of  the  Art 
Commission. 

As  the  selling  of  the  program-catalogue  will  be  inci- 
dental to  the  exhibition  and  will  provide  a  guide  to  those 
attending  the  Festival,  it  is  my  opinion  that  the  Artists  Equity 
may  sell  such  program-catalogue  in  the  Palace  of  Fine  Arts 
Building,  in  conjunction  with  the  holding  of  said  Festival, 
provided  there  is  no  cost  or  obligation  incurred  by  the  Art 
Commission. 

You  are  therefore  advised  accordingly. 

Very  truly  yours, 

TC:    ART  C0I4I'JS3I0N  DION  R.    HOLM,    City  Attorney. 

100  Larkin  3t. 

San  Franci  sco  2 

Attention:   Mr,   Jos.H.Dyer, Jr. ,   Sec'y. 
CWH 


Opinion  No.  422 

August  16,  1951 

SUEJLCT:   CLOSING  OF  OFFICES  TO  PUBLIC  ACCESo  ON 

SATURDAYS;   LFFECT  ON  SATURDAY  EMPLOYNuiNTS. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  board  of  Supervisors  recently  enacted  an  Ordinance 
providing  for  closing  certain  offices  of  the  Municipal 
Government  on  Saturday.   Tine  rolls  are  now  being  submitted 
carrying  compensation  for  certain  employments  for  Saturday 
work  in  some  of  these  Departments,  Some  illustrations 
follow: 

"1)   An  Inspector  of  ^'eights  &  Measures  employed  in  the 
Department  of  '..eights  &:  Measures  is  regularly  as- 
signed to  duty  on  Saturday  morning  performing  his 
duties  of  inspection  in  the  field.  The  Farmers' 
Market  which  is  a  part  of  the  department  of  weights 
and  measures  is  operated  all  day  Saturday. 

"2)  The  Head  Clerk  employed  in  the  Public  Administrator's 
office  is  regularly  employed  on  Saturday  on  duties 
outside  of  the  office. 

"3)   Janitors,  Elevator  Operators  and  perhaps  other 
personnel  of  the  Department  of  Public  '.  orks  are 
regularly  employed  on  Saturday. 

"The  services  of  these  employees  are  required  by  the  re- 
spective appointing  authorities  for  duty  on  Saturday  and 
it  has  been  suggested  that  the  Ordinance  of  the  Board  of 
Supervisors  relates  only  to  the  closing  of  the  various 
offices  to  public  access  on  Saturday. 

"^  ill  you  kindly  advise  us  if  under  the  ordinance  referred 
to  above,  Department  Heads  may  continue  services  of  certain 
employments  within  their  respective  jurisdictions  on  Sat- 
urday morning,  if  the  office  remains  officially  closed  on 
Saturday." 

OPINION 

It  is  my  opinion  that  the  ordinance  to  which  you  refer, 
Ordinance  No,  6814,  approved  July  5,  1951,  relates  only  to  the  clos- 
ing of  the  various  offices  specified  therein  to  public  access  on 
Saturday.  The  ordinance,  of  course,  would  have  the  effect  of 
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eliminating  the  necessity  for  those  employments  required  by  reason 
of  the  office  being  open  to  public  access  on  Saturday  but  vould  have 
no  effect  on  employments  othei^dse  required  on  Saturday  by  the 
appointing  officer  and  authorized  by  Section  1,  8  of  the  Annual 
Salary  Ordinance, 

You  are  therefore  advised  in  direct  answer  to  your  request 
that  it  is  my  opinion  that  Ordinance  No.  6614  does  not  prohibit 
department  heads  from  continuing  services  of  certain  employments 
vdthin  their  respective  jurisdiction  on  Saturday  morning  v;hen  the 
office  remains  officially  closed  on  Saturday. 

Respectfully  submitted, 


DION  ii.    HOLM 
City  Attorney 

TJB 


To:  'illiam  L.  Henderson 

Persomel  Director  and  Secretary 
Civil  Service  Commission 


OPINION  NO.  423 
August  20,  1951 

SUBJECT:    CONSTRUCTION  OF  STAIRV/AY  ON  PEDESTRIAN  RIGHT 

OF  WAY  AND  OVER  SETOR  LINE;  RESPONSIBILITY  FOR 
UPKEEP  A^^D  MAINTENANCE  OF  STAIRWAY. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"At  the  present  time  the  Streets  Committee  has  before 
it,  for  consideration  and  action,  the  petition  of  the  Cayuga 
Improvement  Association  for  the  construction  of  a  stairway 
through  a  10  foot  sewer  easement  leading  from  the  2700  block 
of  Alemany  Boulevard  to  the  1700  block  on  Cayuga  Avenue, 
opposite  Naglee  Avenue.   The  above  request  is  predicated  on 
the  assertion  that  the  proposed  stairway  will  afford  easier 
access  to  the  new  Cayuga  Playground. 

"The  Streets  Committee  will  appreciate  it  if  you  will 
advise  them  as  to  whether  or  not  there  is  any  prohibition 
against  the  City  constructing  a  stairway  over  a  sewer 
easement,  and  if  such  a  stairway  can  be  built  who  would 
assume  the  responsibility  for  its  maintenance  and  upkeep." 

OPINION 

When  Naglee  Avenue  was  closed  and  abandoned  at  the  location 
mentioned  in  your  letter,  the  following  exception  was  made  in  the 
resolution  ordering  the  said  closing  and  abandonment: 

"Saving  and  excepting  from  Parcel  3  a  strip  of  land, 
10  feet  in  width  5  feet  on  each  side  of  the  center  line  of 
Naglee  Avenue,  reserved  for  dower,  drainage  and  pedestrian 
right  of  way."   (Resolution  No.  17^8,  (Series  of  1939) 
approved  May  7,  1941.) 

This  10  foot  strip  of  land  is  the  property  involved  in  your  request 
and  a  sewer  line  now  extends  through  it.   By  virtue  of  the  except- 
ion and  reservation,  it  is  also  a  public  way  within  the  provisions 
of  Section  186  of  the-  Street  Improvement  Ordinance  of  1934,  Article 
6,  Part  II  of  the  Public  V/orks  Code,  and  the  construction  of  steps 
is  one  of  the  improvements  authorized  by  the  section. 

The  City  therefore  has  the  basic  power  to  order  the  improve- 
ment, but  whether  the  power  should  be  exorcised  in  this  particular 
instance  depends  on  the  extent  to  v^ich  the  stairway  would  en- 
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danger  or  would  interfere  with  proper  repair  and  maintenance  of  the 
sewer.   It  is  a  duty  of  the  City  to  provide  proper  sewage  disposal 
facilities  and  it,  of  course,  has  a  correlative  duty -to  properly 
maintain  and  repair  the  sewers  when  once  constructed,  a  duty  in 
which  the  members  of  the  public  served  by  the  sewer  have  a  definite 
interest.  The  City,  in  light  of  this  responsibility,  prohibits  any 
obstruction  of  its  sewer  easements  through  private  property  that 
would  interfere  with  sewer  repair  and  maintenance,  and  cannot  be  in 
the  position  of  itself  constructing  or  permitting  the  construction 
of  an  improvement  on  its  own  property  that  would  prevent  or  hinder 
performance  of  this  public  duty.   The  essential  question,  then,  is 
one  of  fact  to  be  determined  by  the  Board  and  the  Department  of 
Public  V/orks,  and  that  is,  whether  the  stairway  and  proper  access 
for  sewer  repair  and  maintenance  can  co-exist.   If  they  can,  there 
is  no  prohibition  against  the  City  constructing  the  stairway  over 
the  sewer. 

If  the  City  constructs  the  stairway,  the  City  will  be  res- 
ponsible for  its  maintenance  and  upkeep. 

Respectfully  submitted, 

DION  R.  HOm 
City  Attorney 


TO:   Board  of  Supervisors 

Attention  John  R.  McGrath, 
Clerk. 


TJB 


Opinion  No.    k2l\. 
Augy»t     21,   1951 

SUBJECT:      TAFT-HARTLEY  ACT, 

Gentlemen: 

You  have  requested  Piy  opinion  as  follows: 

REQUEST 

"I  have  been  directed  by  the  Finance  Conmittoe  to  solicit 
your  opinion  and  advice  in  connection  with  the  following: 

"1,  What  action  or  remedy  is  available  under  the 
Taft-Hartley  Act  to  assure  protection  of  the 
public  interest  in  jurisdictional  disputes 
between  labor  organizations  concerning  water- 
front and  maritime  operations? 

"2,   Is  there  opportunity,  in  proceedings  under  the 
Taft-Hartley  Act,  for  intervention  on  behalf  of 
the  public  interest?" 

OPINION 

In  answer  to  your  first  question,  the  purpose  of  the  Taft- 
Hartley  Act  (29  U.S.C.A.,  sees,  1^1-197),  is,  among  others,  "to 
define  and  proscribe  practices  on  the  part  of  labor  and  management 
which  affect  commerce  and  are  inimical  to  the  general  welfare,  and 
to  protect  the  rights  of  the  public  in  connection  with  labor  dis- 
putes affecting  commerce,"   (29  U,3,C.A.,  sec,  li].l.) 

The  protection  of  those  rights  is  committed  to  the  National 
Labor  Relations  Board  and  its  General  Counsel,  both  appointed  by 
the  President  with  the  advice  and  consent  of  the  Senate,   (29  U.S. 
C.A.,  sec,  153.)   They  ore  charged  with  the  responsibility  of  pros- 
ecuting compld.  nts  based  on  the  xinlawful  labor  practices  described 
in  the  act,  including  those  growing  out  of  Jurisdictional  disputes, 
(29  U.S.C.A.,  sees.  158,  l60. )   They  are  authorized  to  resort  to  the 
federal  district  courts  for  injunctive  relief  in  the  case  of  such 
unfair  labor  practices  pending  final  decision  by  the  Board,  and  to 
thij  federal  circuit  courts  of  appeals  to  enforce  their  cease  and 
desist  orders.   (29  U.S.C.A.,  sec,  160.) 

The  act  provides  that  the  Board's  General  Counsel  "shall 
have  final  authority,  on  behalf  of  the  Board,  in  respect  of  the 
investigation  of  charges  and  issuance  of  complaints  under  section  l60 
of  this  title,  and  in  respect  of  the  prosecution  of  such  complaints 
before  the  Board,  ,  ,  ."    (29  U.S.C.A.,  sec.  153(d).)   The  General 
Counsel  exorcises  "general  supervision  over  all  attorneys  employed 
by  the  Board  and  over  the  officers  and  employees  in  the  regional 
offices."  (Id.) 
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The  Act  sets  forth  five  labor  practices  in  which  it  is  vinfair 
for  an  employer  to  engage,  and  six  in  which  it  is  unfair  for  a  labor 
organization  or  its  agents  to  engage.   (29  U.S.C.A.,  sec,  158.) 
Among  those  six  Is  the  following  (29  U.S.C.A.,  sec,  158(b)  (i;): 

"(Ij.)   to  engage  in,  or  to  induce  or  encourage  the  om- 
ployoes  of  any  employer  to  engage  in,  a  strike  or  a 
concerted  refusal  in  the  course  of  their  employment  to 
use,  manufacture,  process,  transport,  or  otherwise  handle 
or  work  on  any  goods,  articles,  materials,  or  commodities 
or  to  perform  any  services,  where  an  object  thereof  is: 
(A)   forcing  or  roqiiring  any  employer  or  self-employod 
person  to  Join  any  labor  or  employer  organization  or  any 
employer  or  other  person  to  cease  using,  selling,  handling, 
transporting,  or  otherwise  dealing  in  the  products  of  any 
other  prDducor,  processor,  or  manufacturer,  or  to  cease 
doing  business  with  my  other  person;  (B)  forcing  or 
requiring  my  other  employer  to  recognize  or  bargain  with 
a  labor  organization  as  the  representative  of  his  employees 
unless  such  labor  organization  has  been  certified  as  the 
representative  of  such  employees  under  the  provisL  ons  of 
section  159  of  this  title;  (C)  forcing  or  reqiiring  any 
employer  to  recognize  or  bargain  with  a  particular  labor 
organization  ^s   the  representative  of  his  employees  If 
another  labor  organization  has  been  certified  as  the  rep- 
resentative of  such  employees  under  the  provisions  of  section 
159  of  this  title;  (D)  forcing  or  requiring  my  employer  to 
assign  particular  work  to  employees  in  a  particular  labor 
organization  or  in  a  particular  trade,  craft,  or  class  rather 
than  to  employee. in  anDthcr  labor  organization  or  in  another 
trade,  craft,  or  class,  unl3  ss  such  employer  is  idling  to 
conform  to  an  order  or  certification  of  the  Board  determin- 
ing the  bargaining  representative  for  employees  performing 
such  work;  •  •  ." 

The  Act  makes  any  labor  organization  which  engages  in  the  un- 
fair labor  practice  just  quoted  amenable  to  private  suit  for  damages 
in  both  state  a:i  d  federal  courts*  (29  U.S.C.A..  sec,  I87.) 

The  Board's  jurisdiction  is  invoked  by  the  filing  of  a  written 
charge  of  an  unfair  labor  practice  with  one  of  the  Board's  regional 
offices.   (29  U.S.C.A.,  sec.  160(b).)  Any  person  may  file  such  a 
charge,   (Sec,  102,9  of  the  Rules  and  Regulations  of  the  National  Labor 
Relations  Board,) 

The  Board's  regional  director,  if  it  appears  to  him  that  formal 
proceedings  should  be  instituted,  thereupon  Issues  and  causes  to  bo 
served  a  complaint  in  the  namo  of  the  Board,   Notice  of  the  time  of 
hearing  is  given  to  the  party  complaL  nod  against  and  at  the  hearing 
evidence  is  received,   (29  U.S.C.A.,  sec.  I6O;  sec.  102,15  of  the 
Board's  Rules  and  Regulations.)   The  Board  has  complete  investigatory 
powers,  Including  the  power  of  subpoona.   It  produces  the  evidence  in 
support  of  the  complaint,   (29  U.S.C.A,,  sec.  I6I.)  With  the  Board's 
permission,  any  person  may  Intervene  in  the  proceeding  aid  present 
testimony.   (29U.S,C,A.,  sec,  160(b).) 
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If  the  Board  finds  from  a  preponderance  of  the  evidence  that 
any  person  nan  ed  in  the  complaint  has  engaged  or  is  engaging  in  an 
unfair  labor  practice,  "then  the  Board  shall  state  its  findings  of 
fact  and  shall  issue  and  cause  to  be  served  on  such  person  an  order 
requiring  such  person  to  cease  and  desist  from  such  unf d.  r  labor 
practice,"   (29  U.S.C.A.,  sec.  160(c).)   Otherwise  it  "shall  issue 
an  order  dismissing  the  said  complaint."   (Id.) 

The  Board  enforces  its  orders  by  petitioning  the  circuit 
court  of  appeals  of  the  United  States  wherein  the  unfair  labor  prac- 
tice occurred  "for  the  enforcement  of  such  order  and  for  appropri- 
ate tenqjorary  relief  or  restraining  order."   "The  jurisdiction  of 
the  court  shall  be  exclusive  and  its  Judgment  and  decree  shall  bo 
final"  except  that  it  is  subject  to  review  by  the  United  States 
Supreme  Court,   (29  U.S.C.A. ,  sec.  160(e),) 

In  addition,  the  Board  has  the  power  to  ask  any  district 
court  of  the  United  States  for,  and  such  coiirt  has  the  power  to 
grant,  "appropriate  temporary  relief  or  restraining  order"  whenever 
the  Board  has  Issued  a  complaint  charging  any  person  with  an  unfair 
labor  practice. 

In  the  case  of  Jurisdictional  strikes  (29  U.S.C.A.,  sec,  158 
(b)  ik)    (D),  quoted  above),  "the  Board  is  empowered  and  directed  to 
hoar  and  determine  the  dispute  out  of  which  such  unfair  labor  prac- 
tice shall  have  arisen,  unless,  within  ten  days  after  notice  that 
such  charge  has  been  filed,  the  parties  to  such  dispute  submit  to 
the  Board  satisfactory  evidence  that  they  have  adjusted,  or  agreed 
upon  methods  for  the  voluntary  adjustment  of,  the  dispute,"   (29 
U.S.CA.,  sec,  l60(k).) 

V/here  charges  of  unfair  labor  practice  under  section  158(b)  (ij.) 
(A),  (B)  or  (C)  of  29  U.S.C.A.,  quoted  above,  are  filed,  the  pre- 
liminary investigation  of  such  cases  is  given  top  priority,  and  if 
the  officer  or  regional  attorney  to  whom  the  matter  may  be  referred 
has  reasonable  cause  to  believe  the  charge  is  true,  he  can,  on 
behalf  of  the  Board,  petition  any  district  court  of  the  United  States 
wherein  the  unfair  labor  practice  occurred,  "for  appropriate  injunc- 
tive relief  pending  the  final  adjudication  of  the  Board  with  respect 
to  such  matter.   Upon  the  filing  of  any  such  petition  the  district 
court  shall  have  Jurisdiction  to  grait  such  injunctive  relief  or 
temporary  restraining  order  as  it  deems  Just  and  proper,  notwith- 
standing any  other  provision  of  law,"   (29  U.S.C.A,,  sec.  160(b),) 

The  loregoingjthen,  is  the  remedy  available  under  the  Taft- 
Hartley  Act  to  pssure  protection  of  the  public  interest  in  Jiu'is- 
dictiondL  disputes  between  labor  organizations  concerning  waterfront 
and  maritime  operations. 

In  answer  to  your  second  question,  since  the  National  Labor 
Relations  Board  and  its  General  Coxinsel  are  designated  by  law  to 
administer  the  Taft-Hartley  Act,  and  since  the  purpose  of  that  Act 
is,  among  others,  "to  protect  the  rights  of  the  public  in  connection 
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with  labor  disputes  affecting  commerce,"   (29  U.S.C.A.,  sec.  II4J..) 
the  Act  makes  no  other  specific  provision  for  intervention  on  behalf 
of  the  public  interest.   However ,  as  seen  above,  any  person  may  file 
charges  of  an  unfair  labor  practice  (sec,  102,9  of  the  Rules  and  Reg- 
ulations of  the  National  Labor  Relations  Board;  29  U.S.C.A.,  sec. 
160(b)),  and  "any  person  may  be  allowed  to  intervene  in  the  said  pro- 
ceeding and  to  present  testimony."   (29  U.S.C.A.,  sec,  160(b).) 
Therefore,  any  person  who  felt  the  public  interest  needed  further 
representation  might  ask  leave  to  intervene  in  a  Board  proceeding, 
md  if  permitted  to  do  so,  he  could  submit  testimony  and  otherwise 
ho  heard. 

Section  102,29  of  the  Board's  Rules  and  Regulations  provides 
In  this  regard  that  "any  porson  desiring  to  intervene  in  any  proceed- 
ing shd.  1  file  a  motion  in  writing  or,  if  made  at  the  hearing,  may 
move  orally  on  the  record,  stating  the  grounds  upon  which  such  person 
claims  an  interest  #  •  .  •   The  regional  director  or  the  trial 
examiner,  as  the  case  may  be,  may  by  order  permit  intervention  in 
person  or  by  counsel  or  other  representative  to  such  extent  and  upon 
such  terms  as  he  may  deem  proper." 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney. 

GEB 

To:     Finance    Committee 

Board  of  Supervisors 

cc:      Mr,    John  R,   McGrath,   Clerk 
Board  of   Supervisors. 


OPINION  NO.    I4.25 
August  2l\.,    1951 

SUBJECT:      •.WITHDRAWAL  OF  SIGNATURES  FROM  STATEl.IDE 
REFERENDUM  RLTITION 

Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  an  opinion  as 


follows 


REQUEST 


"There  is  currently  being  circulated  a  Referen- 
dum Petition  against  an  Act  of  the  1951  State  Legislature, 
In  the  normal  course  of  events  a  section  or  sections  of 
this  petition  will  be  submitted  to  the  Registrar  of  Voters 
for  verification, 

"Meanwhile,  a  number  of  written  requests  arc 
being  received  in  the  Registrar's  Office  from  persons  wno 
state  they  have  signed  but  who  now  wish  to  have  the  Regi- 
strar withdraw  their  names  from  the  petition. 

"The  Registrar  wants  your  opinion  upon  the 
following  points: 

"1,   Do  the  written  withdrawl  requests 

exert  a  requirement  upon  the  Registrar 
to  the  extent  thi  he  should  delete 
those  names  if  and  when  the  Referendum 
Petition  is  filed? 

"2.   If  that  course  is  indicated,  shall  the 
Registrar  act  only  upon  the  requests 
received  by  him  prior  to  the  date  the 
petition  is  filed?" 

OPINION 

The  case  of  KNOV.'LTON  v,  HEZMLHALCH,  32  Cal,  App.  (2d)  [j.19, 
is  directly  in  ooint.   In  that  case  the  question  vias  whether  one  who 
had  signed  a  referendxim  petition  might  withdraw  his  name  subsequent 
to  the  filing  of  the  petition  with  the  officer  or  boai-d  authorized 
to  receive  it.   In  the  course  of  its  discussion  the  Court  stated: 


"No  provision  ap'^ears  either  in  our  Constitution 
or  general  laws  for  withdrawal  of  names  from  a  referendum 
petition.   Nevertheless,  the  great  majority  of  cases 
recognize  the  right  of  withdr'^wal  as  incidental  to  the 
right  of  the  petition  itself.   A  conflict  exists,  however, 
in  many  states  as  to  the  oeriod  within  which  this  right 
nay  be  exercised,   Ilany  of  the  decisions  hold  that  with- 
drav;al  is  permissible  up  to  the  time  that  'final  action 
is  taken'  or  until  the  jurisdiction  of  the  officer  to 
v;hora  the  cetition  is  addressed  attaches.   (See  STATE  v. 
SEATTLE,  59  ^iash.  68  /109  Pac.  302/;  LITTELL  v.  BOARD  OP 
SUPERVISORS,  198  111.  205  [j^S   N.  I..  78/;  TERRITORY  v. 
MAYOR  AND  CITY  COUNCIL  OP  ROcWELL,  16  N.  M.  3lj.O  /ll?  Pac. 
Si^i),  35  L.  R.  A.  (NS)  lliy.) 

"In  this  state  a  different  rule  has  been  laid 
down,  restricting  the  right  of  v;ithdrawal  to  the  neriod 
before  the  filing;  of  the  retition  with  the  officer  or 
body  authorized  to  receive  iTT   (UHL  v.  COLLINS,  supra. ) 

"In  BEECHAM  v.  BURNS,  3I4.  Cal,  Apo.  iSh  iy^^ 
Pac.  1058/,  the  Court  said: 

"'The  remaining  question  in  this  case  is  based 
upon  the  claim  that  certain  signers  of  the  recall  pe- 
tition requested  the  clerk  to  withdraw  their  names  there- 
from after  the  petition  was  filed  with  the  clerk  and  be- 
fore that  officer  had  certified  the  result  of  his  exam- 
ination as  required  by  the  statute  ....  The  clerk  is 
not  clothed  v/ith  authority  to  alter  the  petition  when  it  has 
been  filed;  he  is  not  authorized  to  receive  extraneous 
evidence  of  its  contents,  or  to  base  his  certificate 
upon  statements  made  to  him  by  electors  viho  have  signed 
it.   His  certificate  must  show  the  result  of  an  exam- 
ination whereby  "from  the  records  of  registration"  he 
shall  ascertain  whether  or  not  "said  petition"  is  signed 
by  the  requisite  number  of  qualified  voters.   In  our 
opinion,  the  signers  of  such  petitions  may  not  withdraw 
their  names  or  have  their  neimes  withdrawn  by  the  clerk 
at  any  time  after  the  petition  has  been  filed.'" 

"It  was  aptly  stated  in  the  UHL  case  that  in 
order  to  accomplish  the  intent,  the  proponents  of  a 
measure  must  be  able  to  rely  upon  the  signatures  obtained, 
and  if  continually  forced  to  seek  new  ones  to  take  the 
place  of  withdrawals,  they  may  never  be  able  to  Tepare 
a  "oroper  netitlon  within  the  limited  -erlod  which  usually 
exists.   To  r)ermit  withdrawals  after  the  petition  is 


, 


completed  and  filed  and  the  work  of  securing  signatures 
abandoned,  it  seems  to  us  would  make  the  system  wholly 
unworkable.  This  mere  imnlied  nower  of  the  signer, 
which  is  not  expressly  provided  for  in  the  Constitution 
or  statutes,  cannot  be  used  so  as  to  jeopardize  the  ex- 
ercise of  the  constitutional  right  itself. 

"Construing  the  referendum  r^rovisions  of  Act  No. 
3651,  above  cited,  with  the  sections  relating  to  the  pro- 
cedure in  reference  to  initiative  petitions,  to  us  it  be- 
comes immediately  apparent,and  the  conclusion  is  irrest- 
ible,  that  respondent's  claimed  justification  in  refusing 
to  certify  the  petition  as  sufficient,  for  this  reason 
would  be  a  strained  construction  of  the  statute.  Vie  are 
firmly  of  the  opinion  that  the  filing  of  the  referendum 
petition  with  the  city  clerk,  who  in  fact  is  the  clerk  of 
the  legislative  body,  constitutes  the  act  of  presenting  it 
to  the  legislative  body." 

See  also:   ROGERS  v.  BOARD  OP  DIRECTORS 
OF  PASADENA, 
218  Cal.  221,  223 

The  same  conclusion  was  reached  in  the  case  of  UHL  v» 
COLLINS,  217  Cal,  Ap-^.  1,  Collins  being  the  Registrar  of  Voters  of 
the  City  and  County  of  San  Francisco.  The  latter  case  involved  an 
initiative  petition  and  the  same  question  arose,  namely,  whether 
the  signer  of  an  initiative  Petition  might  withdraw  his  name  after 
the  filing  of  t^epetition  with  the  Registrar  of  Voters.   The  Court 
reached  the  same  conclusion  and  made  the  following  observation, 
beginning  on  page  i^.: 

"On  principle,  it  seems  clear  that  the  elector 
whose  name  is  placed  upon  a  petition  through  fraud,  in- 
advertence or  upon  insufficient  reflection  should  not  be 
irrevocably  bound  by  the  mere  signing,  but  should  be  per- 
mitted to  correct  his  error  and  assiixne  his  true  position 
with  regard  to  the  proposed  measure  if  this  can  be  done 
v/ithout  injury  to  the  initiative  system.   But  if  the  al- 
leged right  of  Ithdrawal,  based  upon  change  of  mind, 
is  to  be  exercised  to  the  destruction  of  the  initiative 
procedure,  then  ^-e  may  well  question  its  justification. 
In  order  to  accomplish  anything,  the  proponents  of  a 
measure  must  be  able  to  rely  upon  signatures  obtained, 
and  if  continually  forced  to  seek  new  ones  to  take  the 
place  of  withdrawals,  may  never  be  able  to  prepare  a 
proper  netitlon  within  the  limited  period  which  usually 


exists.   To  permit  withdrawals  after  the  petition  is 
completed  and  filed,  and  the  work  of  securing  sig- 
natures abandoned,  seems  to  us  to  make  the  system 
wholly  unworkable.  Vve  do  not  believe  that  this  mere 
implied  power  of  the  signer,  which  is  not  expressly 
provided  for  in  our  Constitution  or  statutes,  can 
be  used  so  as  to  jeopardize  the  exercise  of  the  con- 
stitutional right  itself.   The  cases  which  limit  the 
right  of  withdrawal  to  the  period  before  filing  seem 
to  us  to  reach  the  ^jroper  conclusion,  which  gives  a 
reasonable  time  for  reconsideration  to  the  signer, 
and  also  protects  the  petition  when  completed  and 
turned  ever  to  the  proper  authorities." 

See  also:    l8  CAL.  JUR.  952; 

37  AM.  JUR.  8I4.9. 

From  the  cited  cases  it  appears  that  your  questions  should 
be  answered  as  follows: 

1,   Do  the  v/ritten  withdrawal  requests  exert  a  re- 
quirement upon  the  Registrar  to  the  extent  that 
he  should  delete  those  names  if  and  vrhen  the 
Referendum  Petition  is  filed? 

It  is  the  duty  of  the  Registrar  of  Voters  to  delete  the 
names  of  all  signers  of  the  referendiom  petition  who  have  requested 
that  their  names  be  withdrawn  prior  to  the  filing  of  the  referendvm 
petition. 

The  answer  to  your  second  question  is,  of  necessity,  in- 
cluded in  my  answer  to  question  No.  1. 

You  are  therefore  advised  that  the  Registrar  of  Voters 
should  deite  the  names  of  all  signers  of  the  petition  who  have  re- 
quested that  their  names  be  withdrawn  prior  to  the  date  of  filing 
of  the  referendum  petition. 

Respectfully  submitted, 

DION  R.  HOLM 
To:  City  Attorney 

Director, 
Department  of  Finance  and  Records 

RJB  k 


Opinion  No.  1^26 
August  28,  1951 

SUBJECT:   APPLICABILITY  OF  RESIDENTIAL  QUALIFICATIONS  OF  CHARTER 
SECTION  7  TO  APPOINTMENT  OF  JUVENILE  PROBATION  OFFICER. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"The  Civil  Service  Commission  at  its  meeting  of  Aug- 
ust 10,  had  for  consideration  a  letter  from  Milton  D, 
Sapiro,  Judge  of  the  Juvenile  Court  Department,  asking 
that  the  Civil  Service  Commission,  under  Section  7  of  the 
Charter,  exempt  from  the  residence  requirements  the  posi- 
tion of  Chief  Juvenile  Probation  Officer. 

"During  the  course  of  the  meeting,  it  was  called  to 
Judge  Sapiro 's  attention  that  the  position  of  Chief  Juv- 
enile Probation  Officer  is  actually  an  officer  of  the  City 
and  County  as  defined  in  Section  i|  of  the  Charter,   Such 
being  the  case,  the  incumbent  in  the  position  or  office 
should  be  required  to  comply  with  the  provisions  contained 
in  the  first  sentence  of  Section  7  which  reads: 

"'No  person  shall  be  a  candidate  for  any  elective 
office,  nor  shall  be  appointed  as  a  member  of  any  board 
or  commission  or  as  an  officer  of  the  city  and  county 
unless  he  shall  have  been  a  resident  of  the  city  and 
county  for  a  period  of  at  least  five  years  and  an  elector 
thereof  for  at  least  one  year  immediately  prior  to  the  time 
of  his  taking  office,  unless  otherwise  specifically  pro- 
vided in  this  charter. ' 

"After  a  discussion  of  the  points  involved,  it  was 
the  order  of  the  Commission  that  you  be  requested  to  give 
your  opinion  with  respect  to  the  authority  to  exempt  the 
position  or  office  of  Chief  Juvenile  Probation  Officer 
from  the  residential  requirements  contained  in  the  charter, 
as  such  authority  is  contained  in  the  following  language 
also  quoted  from  Section  J: 

"'.  .  .  provided  also  that  positions  requiring  expert 
or  technical  training  may,  on  the  recommendation  of  the 
department  head  and  the  mayor,  and  with  the  approval  of 
tho  civil  service  commission  and  the  board  of  supervisors, 
be  exempted  from  the  requirements  of  this  section,'" 
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OPINION 


Preliminarily,  it  cannot  bo  doubted  that  the  entire  sys- 
tem of  juvenile  probation  is  a  matter  of  statewide  rather  than 
municipal,  concern.   (NICHOLL  v.  KOSTER,  l57  Cal.  I4.I6)   However, 
by  virtue  of  the  provisions  of  Section  6314.  of  the  Welfare  and 
Institutions  Code,  it  is  within  the  power  of  this  city  and  county 
to  provide  by  charter  for  'the  method  of  appointment"  of  the  proba- 
tion officer  of  the  Juvenile  Court. 

Section  58  of  the  Charter  provides  in  part  as  follows: 

"The  judge  of  the  superior  court  of  the  city 
and  county  who  has  been,  or  who  hereafter  may  be, 
designated  the  judge  of  the  juvenile  court,  shall, 
by  order  entered  in  the  minutes  of  the  court, 
appoint  the  nrobation  officer  of  the  juvenile 
court," 

It  is  undoubtedly  the  law  that  a  probation  officer  is  an 
officer  of  the  county  in  which  appointed.   (NICHOLL  v.  KOSTER, 
supra;   GIBSON  v.  CIVIL  SERVICE  COMMISSION,  27  Cal.  App.  396.) 
Such  rule  applies  with  equal  force  to  both  the  probation  officer 
of  the  Juvenile  Court  (See  NICHOLL  v.  KOSTER,  supra,  and  GIBSON 
V,  CIVIL  SERVICE  COMMISSION,  supra.)  and  the  adult  probation 
officer.   (See  NICHOLL  v.  SAN  FRANCISCO.   201  Cal.  I|.70.) 

Such  judicial  declarations  of  the  status  of  the  juvenile 
probation  officer  (i.e.,  as  a  county  officer)  are  not,  however, 
determinative  of  the  issue  presented  by  your  above  request.   The 
instant  problem  is  one  of  interpreting  the  meaning  of  applicable 
sections  of  our  local  charter. 

The  antecedent  "residence"  (5  years)  and  "elector" 
(1  year)  requirements  of  the  first  sentence  of  Section  7  of  the 
Charter,  to  which  you  refer  in  your  above  request,  pertain  to 
three  distinct  classes,  as  follows: 

1.  candidates  for  elective  office? 

2.  appointees  of  boards  or  commissions; 

3»   appointees  as  officers  of  the  city  and  county. 

It  is  obvious  that  the  first  two  classes  set  out  are 
inapplicable  to  a  prospective  Juvenile  Probation  Officer,  for  he 
is  neither  a  candidate  for  an  elective  office  nor  would  an 
appointment  to  the  position  in  question  result  in  membership  on 
a  board  or  commission. 
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The  solo  remaining  issue,  then,  is  whether  the  Juven- 
ile Probation  Officer,  as  an  appointee  of  the  Judge  of  the  Juven- 
ile Court,  is  an  "officer  of  the  city  and  county"  within  the  con- 
templation of  the  charter  requirements  now  under  consideration  -- 
i.e.,  in  the  first  sentence  of  Section  7t 

In  this  respect  we  are  assisted  by  the  provisions  of 
Section  [j.  of  the  Charter,  containing,  as  follows,  an  express 
delineation  of  who  shall  comprise  the  body  of  city  and  county 
officers: 

"The  officers  of  the  city  and  county  shall  be 
the  officers  elected  by  vote  of  the  people,  nembers 
of  the  board  of  education,  members  of  boards  and 
commissions  appointed  by  the  mayor,  members  of  the 
juvenile  probation  and  adult  probation  boards  or 
committees,  members  of  the  board  of  law  library 
trustees,  the  superintendent  of  schools,  the  clerk 
of  the  municipal  court,  the  secretary  and  jury  com- 
missioner of  the  superior  court,  the  executive 
appointed  by  each  board  or  commission  as  the  chief 
executive  officer  under  such  board  or  commission, 
the  controller,  the  chief  administrative  officer, 
the  head  of  each  department  under  the  chief  admin- 
istrative officer  and  the  coroner,  public  adminis- 
trator, county  clerk,  tax  and  license  collector, 
recorder,  registrar  of  voters,  horticultural  com- 
missioner, scaler  of  weights  and  measures,  and 
such  other  officers  as  may  hereafter  be  provided 
by  law  or  so  designated  by  ordinance."  (Emphasis 
added. ) 

Tlie  foregoing  is  an  original  section  of  the  1932  char- 
ter.  At  the  time  of  its  adoption  by  the  electorate,  i.e., 
March  26,  1931»  it  was  the  established  case  law  in  this  state 
that  a  Juvenile  Probation  Officer  (as  v;ell  as  an  Adult  Probation 
Officer)  is  an  officer  of  the  county  in  wnich  he  is  appointed  and 
serves.   (See  NICHOLL  v.  KOSTER  (1910),  GIBSON  v.  CIVIL  SERVICE 
COMMISSION  (1915),  NICHOLL  v.  SAN  FRANCISCO  (1927),  all  supra.) 

Under  well-settled  principles  of  statutory  interpretation, 
a  statute  is  deemed  to  have  been  enacted  with  full  knowledge  of  the 
decisions  of  the  courts  having  a  bearing  upon  the  subject  matter  of 
the  statutory  enactment.   Indeed,  the  courts  have  proclaimed  the 
rule  that  str.tutes  are  deemed  to  ha.ve  been  framed  and  enacted  "in 
the  light"  of  such  existing  and  related  judicial  decisions,   (See 
ESTATE  OP  MOFPITT,  153  Cal.  359j  HUFFACKER  v.  DECl^^R,  77  Cal.App. 
(2)  363;  SUTiERLAiiD  ON  STATUTORY  CONSTRUCTION,  3rd  Ed.,  Vol.  II, 
page  327;  59  C.J.  1038.)   Our  Supreme  Court  has  recently  held  that 


such  rule  applies  with  equal  vigor  to  enactments  by  the  people 
directly.   (McFADDEN  v.  JORDAN,  32  Cal.  (2)  330  --  involving  a 
proposed  initiative  measure.)   Hence,  such  legal  principle  applies 
to  the  action  of  the  electorate  in  adopting  a  charter  measure, 
and  must  bo  employed  in  cur  instant  problem  of  charter  interpre- 
tation. 

Notwithstanding  their  presumed  knowledge  of  the  fact 
that,  by  judicial  decision,  the  Juvenile  Probation  Officer  had 
been  held  to  be  a  county  officer,  the  electorate  did  not  so  name 
him  as  an  officer  in  Section  I|.,   When  they  (at  the  same  time, 
i.e.,  March  26,  1931)  voted  upon  and  adopted  Section  7>  with  its 
mandate  that  "appointive"  officers  of  the  city  and  county  should 
have  the  antecedent  "residence"  and  "elector"  qualifications, 
such  must  be  taken  to  be  referable  to  the  body  of  officers  which 
they  had,  by  previous  charter  arrangement  in  Section  I4.,  expressly 
described  as  city  and  county  officers.   It  is  to  be  noted,  of 
course,  that  no  reference  is  made  in  Section  Ix   to  the  Juvenile 
Probation  Officer  as  bein^z;  one  of  the  officers  of  the  city  rjid 
county.   Under  familiar  tenets  of  statutory  interpretation, 
such  must  be  taken  as  a  deliberate  expression  of  the  intent  of 
the  electorate  that  the  Juvenile  Probation  Officer  (a  county 
officer  by  Judicial  decision)  was  not  Intended  to  be  covered  by 
the  "residence"  and  "elector"  requirements  of  Section  ?•   This 
rule  that  the  inclusion  of  one  thing  is  the  exclusion  of  all 
others  (inclusio  unius  est  exclusio  alterius)  is  firmly  entrenched 
in  the  field  of  statutory  construction.   (See  SUTHERLAND  ON  STAT- 
UTORY CONSTRUCTION,  3rd  Ed.,  Vol.  II,  oages  k'^2,    et  seq.) 

Such  observation  regarding  the  intent  to  exclude  is 
further  supported  by  the  fact  that  in  Section  \\   the  members  of  the 
Juvenile  probation  board  (or  committee)  are  expressly  set  out  as 
officers  uf  the  city  and  county.   Thus,  when  adopting  Section  \^ 
the  electorate  had  in  mind  one  very  important  facet  of  the  juven- 
ile probation  system,  and  described  the  components  thereof  as  city 
and  county  officers.   Yet,  and  with  regard  to  an  equally  important 
feature  of  the  system,  i.e.,  the  Juvenile  Probation  Officer,  they 
did  not  make  a  similar  expression  of  their  will. 

It  should  be  observed  that  the  conclusions  Just  drawn 
ere  not  to  be  invalidated  by  virtue  of  the  fact  that  Section  I4., 
in  enumerating  the  body  of  city  and  county  officers,  contains  the 
omnibus  "rjid  such  other  officers  as  may  hereafter  be  provided  by 
law  or  so  designated  by  ordinance."   (emphasis  added) 

The  entire  tenor  of  that  clause  expresses  futurity  -- 
i.e.,  the  electorate  was  saying,  in  effect,  that  other  officers 
Alight  later  be  provided  by  law  or  designated  by  ordinance;  but  as 
of  the  time  they  adopted  Sections  I4.  and  7»  as  discussed  above. 


i 


#5 

they  had  made  a  complete  expression  of  their  will  on  the  matter.  It 
is  to  be  further  observed  that  in  spite  of  the  many  opportunities 
for  charter  amendment  since  1932,  Section  l4.(  in  its  entirety)  and  the 
first  sentence  in  Section  7  have  persisted,  identical  in  content, 
since  their  original  adoption  in  1931*   Similarly,  no  ordinance  has 
ever  been  enacted  establishing  the  Juvenile  Probation  Officer  as  a 
city  and  co\inty  officer. 

I  believe  the  conclusion  dravm  above,  i.  e.,  that  the  ap- 
pointment (by  the  Judge  of  the  Juvenile  Court)  of  the  Juvenile 
Probation  Officer  is  not  subject  to  the  requirements  of  the  first 
sentence  of  Section  7  of  the  Charter,  is  buttressed  by  Judicial 
expressions  that  a  juvenile  probation  officer  is  "a  part  of  the 
machinerv  of  the  Judicial  system  of  the  state"  (NICHOILv.  KOSTER, 
supra),  whose  duty  it  is  to  carry  out  the  purposes  of  the  Juvenile 
law  under  the  supervision  of  the  Judge  of  the  Juvenile  court," 
(GIBSON  V.  CIVIL  SERVICE  COMMISSION,  supra.)   The  instant  interpre- 
tation of  the  charter,  upon  which  I  have  based  my  before-noted 
conclusion,  is  consistent  with  those  views  In  that  it  reserves  to 
the  Judge  of  the  Juvenile  Court,  the  true  head  of  the  entire  local 
system,  a  latitude  of  choice  urhlndered  by  the  requirements  in 
tae  first  sentence  of  Section  7  of  the  charter. 

It  is  not  within  my  province  to  say  whether  my  foregoing 
conclusion  is  creative  of  a  desirable  result  from  the  standpoint 
of  the  best  interests  of  the  city  and  county.   It  appears  to  be  a 
harsh  ruling  that  the  residential  qualifications  of  the  Juvenile 
probation  officer,  who  is  so  much  a  part  of  the  city  affairs,  should 
not  ap-.ly  as  it  does  to  other  officers  of  the  city  ard  covinty; 
nevertheless,  so  long  as  our  charter  is  allowed  to  remain  In  its 
present  state,  I  am  Impelled  to  the  interpretation  hereinabove  made. 

You  are  advised,  then,  that  the  position  in  question  is 
not  subject  to  the  "residence"  and  "elector"  requirements  of  Section 
7,  and  that  there  is  no  necesi  ty  for  any  exempting  action  by  your 
Commission. 

Respectfully  submitted. 


To:  Civil  Service  Commission 
Attn:   Hr.  Joseph  P.  Quinn 
Acting  Secretary 

cc:  Milton  D.  Saplro,  Judge 
Juvenile  Court 

WFB 


DION  R.  HOLM 

City  Attorney 


OPINION  NO.  ij.27 
August  31,  1951 


SUBJECT:   MRS.  RASMUSSEN  -  DEATH  BENEFIT 


Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"The  Retirement  Board,  at  its  regular  meeting, 
on  Viednesday,  June  13,  195l»  iias  directed  that  the 
pertinent  facts  in  the  case  of  Maude  A.  Rasmussen, 
teacher  and  emnloyee  of  the  San  Francisco  Unified 
School  District,  who  died  May  22,  195li  be  recited 
to  you  and  that  your  Opinion  be  requested  on  a  certain 
question  arising  in  this  case. 

"The  following  facts,  therefore,  are  submitted: 

1.  Maude  A,  Rasmussen  was  appointed  as  a  certified 
teacher  in  the  Ridgepoint  I  School,  City  and 
County  of  San  Francisco,  on  April  1,  1914.6  and, 
as  such,  became  a  member  of  the  San  Francisco 
City  and  Coionty  Employees'  Retirement  System  un- 
der Section  16^.2  of  the  Charter. 

2.  Under  date  of  June  21,  1950,  the  Board  of  Ed- 
ucation, by  Resolution  No.  06-21J-21,  granted 
a  leave  of  absence  to  Mrs.  Rasmussen  for  five 
months'  sick  leave  without  pay  terminating  in 
February  of  1951. 

3»      On  October  21^.,    19^0,  a  letter  was  received  from 
Mr.  Tcm  K.  Hounsley,  Chief,  Division  of  Budgets, 
of  the  School  listrict,  which  reads  as  follows: 

"'Lnclosqc"  is  a  letter  from  Mrs.  Maude  Rasmussen 
regarding  refund  of  her  retirement  contributions. 

"•Mrs.  Rasmussen' s  resignation  v;ill  be  presented 
to  the  Board  of  Education  for  a^nroval  effective 
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close  of  day  October  6,  Resolution  No.  011- 
15I-I.  Her  name  will  appear  on  the  October 
payroll. • 

"Attached  to  thir  letter  was  a  letter  dated 
October  2,    1950>  from  Maude  Alice  Rasmussen  which  reads 
as  follows: 

"'I  have  just  resigned  from  the  San  Francisco 
School  Board. 

"'As  soon  as  my  resignation  is  accepted  by 
the  Board  of  tducntion,  kindly  send  the 
money  in  my  Retirement  Fund  to  Sh   Celera 
Canyon,  Salinas,  California.' 

I4..      It  being  asrumed  by  the  Retirement  Office  that 
the  information  anpearing  in  Mr»  Hounsley's 
letter  was  accurate,  and  the  Board  of  Education 
would  approve  the  resignation  by  reason  of  the 
fact  that  the  action  had  already  been  assigned 
a  Resolution  number,  the  Retirement  office 
vouchered  for  refund  the  ainount  in  Mrs. 
Rasmussen' s  contribution  account, 

5.  On  or  about  November  20,  19^0,  ■■'arrant  No, 
16131,  dated  October  31,  19^0,  for  :|?l,06l,26, 
was  mailed  to  lirs,  Rasmussen  at  the  above- 
mentioned  address  and  was  cashed  by  her  on 
November  29,  1950. 

6.  On  November  22,  1950,  after  the  viarrant  v/as 
mailed,  a  copy  of  the  Board  of  Education 
minutes,  dated  November  15,  1950,  was  received 
in  this  office  and  across  Resolution  No. 
OII-I5I-I  was  rubber-stamped  the  word  'OMIT.' 

7.  Under  date  of  April  17,  1951,  the  Board  of  Ed- 
ucation extended  the  sick  leave  without  pay 

to  June  30,  1951. 

8.  Mrs,  Rasmussen  died  May  22,  1951,  in  Salinas, 
Monterey  County,  California. 
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"The  question  is  can  the  Retirement  Board 
legally  pay  to  Mr.  Sophua  E.  Rasmussen,  the  deceased's 
husband  and  beneficiary  of  record,  or  to  her  Estate,  a 
death  benefit  as  prescribed  in  Section  165»2(E)  of  the 
Charter," 


OPINION 


Certain  imj^^rtant,  and  additional,  facts  have  been  called 
to  my  attention  since  you  forwarded  the  above  request.   In  the  first 
place,  informmtion  has  been  obtained  that  following  Mrs.  Rasmussen's 
letter  of  resignation  as  sent  to  the  Department  of  Education,  ahe 
withdrew  her  resignation,  which  withdrawal  was  made  before  any  ac- 
ceptance thereof  was  given  thereto  by  the  Board  of  Education,  and 
before  the  Board  meeting  6f  November  15j  1950.  As  a  result  (as  you 
pointed  out  in  your  request),  the  word  omit"  appears  on  this  matter 
in  the  Board's  minutes  of  the  meeting  held  on  November  15»  1950. 
I  am  informed  that  thereafter  Mrs,  Raemussen  waa  paid  a  sick  leave 
allowance  by  the  Board  of  Education  for  five  school  months  ending 
April  16,  195l«   Subsequently,  and  on  April  17,  1951  the  Board  of 
Education  granted  her  a  leave  of  absence,  without  pay,  for  the 
balance  of  the  school  year,  ending  June  30,  195l« 

Thufl  it  appears  that  Mrs.  Rasmussen  received  pay  from  the 
Board  of  Education,  as  a  sitk  leave  allowance,  for  five  school 
months  following  the  withdrawal  of  her  resignation  from  the  depart- 
ment, which  withdrawal  was  made  prior  to  any  action  thereon  by  the 
Board  of  Education. 

Under  these  circumstances,  it  is  obvious  that  the  forward- 
ing of  a  warrant  by  the  Retirement  office  as  a  refund  of  contri- 
butiona  was  in  error,   as  was  the  cashing  thereof  by  Mrs.  Rasmussen. 
There  was  no  authority  for  either  the  forwarding  or  cashing  of  the 
Retirement  Warrant  in  November,  1950,  as  Mrs,  Rasmussen  at  that 
very   time,  by  receiving  sick  leave  pay  from  the  Board  of  Education, 
continued  her  membership  in  the  city  service. 

When  she  died  in  May,  195l»  she  was  a  member  of  the  city 
service,  and  her  beneficiary  of  record  was  entitled  to  receive  the 
death  benefit  as  prescribed  therefor  in  Section  165»2(E)  of  the 
Charter;  however  under  the  facts  presented  in  this  particular  case 
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wherein  it  appears  that  payment  has  already  been  made  of  that 
portion  of  the  benefit  consisting  of  the  return  of  Mrs,  Pasmussen's 
contributions  with  interest  credited  thereon,  the  beneficiary  of 
record  is  now  only  entitled  to  receive  that  portion  of  the  death 
benefit  equivalent  to  the  compensation  earnable  by  Mrs.  Rasmussen 
during  the  six  months  immediately  preceding  her  death. 

Respectfully  submitted. 


DION  R.  HOLM 

City  Attorney 
To: 

Retirement  Board 

k60  McAllister  Street 

San  Francisco,  California 

Attention: 

Mr.  Ira  G,  Thompson, 

Secretary 


NSW 


OPINION  NO.  lj.28 
September  11,  1951 


SUBJECT:  DESTRUCTION  OF  RLCORDS;  RIGHT  OF 
CALIFORNIA  HISTORICAL  SOCIETY  TO 
T^JCE  POSSESSION  OF  OLD  RECORDS 


Dear  Sir: 


V/e  have  your  request  for  an  opinion  as  follows: 

RE^  UEST 

"The  California  Historical  Society  has  requested 
that  the  following  records  in  the  Tax  Collector's 
Office  be  turned  over  to  the  Society  for  preser- 
vation: 

1.  Licenses  Ledger  for  Vehicles  1875-79 

2.  "       "     "      "    18814.-97 

3.  "       "     "      "    1893-96 
k,  "       "     "      "    1899-1902 

5.  Index  to  Vehicles  1903-05 

6.  Licenses  Cashbook  (Vehicles)  1905-06 

7.  "      "        "     l87i;-75 

8.  Nickel  in  the  Slot  Machines  Licenses  1905-06 

9.  Dog;  Licenses  1900-01 

10.  Poll  Tax  Roll  -  Chinese  &  Japanese,  1907, 

1908,  1909,  1910  (Four  volumes) 

11.  Delinquent  Poll  Tax  Roll  -  1900  A-M, 

N-Z  (Two  volumes) 

12.  Jitney  ^us  Owners,  Operators,  etc.,  19i|-2 

13.  Licenses  Ledger,  General  Fund,^  Oct.  l895  - 

Dec.  1897,  part  2. 
li^,      "       "       "      "   1902-OI4. 

"The  requested  records  are  among  old  records 
which  the  department  proposes  to  dispose  of  as  soon 
as  approval  of  their  destruction  is  received  from 
the  Controller  and  City  Attorney  in  accordance  with 
the  Municipal  Code.  They  are  no  longer  useful  to 
the  department. 

"Assuming  approval  of  destruction  of  the  records 
is  obtained,  may  I  authorize  the  California  Histor- 
ical Society  to  take  possession  of  the  records 
they  desire  to  preserve?  " 
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OPINION 

Section  328  of  Article  I4.,  Part  I,  San  Francisco 
Municipal  Codo  provides  for  the  destruction  of  useless  papers 
as  follows: 

"Destruction  of  Useless  Papers.   Any  department 
head  as  defined  in  Section  20  of  the  *^harter  is 
authorized  to  destroy  or  otherwise  dispose  of 
useless  papers  of  such  department  five  {$)    years 
after  receipt  thereof  and  after  they  have  served 
their  purpose  and  are  no  longer  required.  The 
Controller  shall  approve  for  such  department  the 
destruction  or  preservation  of  papers  relating  to 
financial  mattt,rs.   The  City  Attorney  shall  also 
instruct  department  heads  on  destruction  of 
papers  which  may  have  legal  significance.  The 
Retirement  Board  shall  supervise  the  destruction 
or  preservation  of  payroll  chocks,  time  cards, 
etc.,  and  on  request,  payrolls,  time  cards,  etc., 
shall  bo  delivered  to  said  Retirement  Board." 


In  addition  to  the  Municipal  Code  section  for 
the  destruction  of  useless  papers,  there  is  also  §1225  of 
the  Government  Code  which  provides  as  follows: 

"Destruction  of  City  Records  No  Longer  Required. 
Unless  otherwise  provided  by  law,  the  head  of 
any  city  department,  with  the  approval,  by 
resolution  of  the  legislative  body  of  such  city 
and  consent  in  writing  of  its  city  attorney,  is 
authorized  to  destroy  or  otherwise  to  dispose  of 
any  record  of  such  city  under  his  charge  after 
they  have  served  their  purpose  and  are  no  longer 
required. 

"Nothing  in  this  section  shall  be  deemed  to  author- 
ize the  destruction  of  any  record  affecting  the 
title  to  real  property  or  liens  thereon,  the 
records  of  any  court,  any  record  required  to  be 
kept  by  State  statute  or  any  record  less  than 
five  years  old  or  the  minutes,  ordinances  or 
resolutions  of  the  legislative  body  of  the  city 
or  of  any  board  or  commission  thereof," 

As  indicated  in  the  opinion  of  my  predecessor  of 
January  II4.,  19lj.7»  the  provision  of  the  Government  Code  in  so 
for  as  the  City  and  County  of  San  Francisco  is  concerned 
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only  applies  to  any  record  that  is  kept  pursuant  to  a  State 
statute  or  where  a  City  department  in  accumulating  records 
is  acting  in  a  State  matter.   It  is  to  bo  noted  that  identical 
language  occurs  in  both  the  ordinance  and  the  Government  Code 
section  --   "...is  authorized  to  destroy  or  otherwise  to 
dispose  of"  useless  papers  or  any  records  after  they  havo 
served  their  purpose  and  are  no  longer  required.   There  is 
patently  no  prohibition  contained  in  either  the  ordinance  or 
the  Code  section  figainst  authorizing  the  California  Historical 
Society  to  take  possession  of  the  records  it  desires  to 
preserve. 

If  the  records  are  kept  pursuant  to  State  statute 
it  would  be  noccisary  before  delivering  them  to  the  California 
Historical  Society  to  have  the  approval  by  resolution  of  the 
Board  of  Supervisors.  The  records  which  you  have  described 
in  your  request  for  opinion  have  no  legal  significance,  and 
you  arc  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 

City  Attorney 

EFD 


To:   Ben  G.  Kline,  Director 
Finance  and  Rucords 


Opinion  No.  k^9 
September  11,  1951 


SUBJECT:  SECTION  21^6  cf  HEALTH  CODE  -- 
CONSTITUTIONALITY  OF  --  D.  V. 
BELL  --  PRIVATE  AIIBULANCE. 

Gentlemen: 

We  have   your  request   for  an    opinion  as   follows: 

REQUEST 

"One  of  the  local  ambulance  companies 
(Mr.  D.  V.  Bell)  has  confronted  this  department 
with  a  statement  to  the  effect  that  in  their 
opinion  certain  provisions  of  Section  2i|6  of 
the  Plealth  Code  may  be  unconstitutional.   Conse- 
quently he  has  refused  to  place  the  words 
'Private  Ambulance'  upon  his  vehicles.   The  ex- 
act wording  which  Mr.  Bell  challenges  is: 

"'Every  person,  firm  or  corporation 
operating  any  private  ambulance  under 
the  provisions  of  this  section  shall 
have  a  sign  conspicuously  displayed  on 
the  front  thereof  bearing  the  words 
"Private  Ambxilance .  "  ' 

"Mr.  Bell  has  been  told  that  the  wording  is 
in  the  law;  that  it  is  the  duty  of  this  depart- 
ment to  enforce  tho  law;  and  that  if  ho  fools 
there  is  need  for  a  change  in  the  ordinance  then 
such  revision  should  be  instituted  with  tho  Board 
of  Supervisors.   He  foels,  however,  that  it  is 
unconstitutional, 

"May  wo  have  your  advice  in  this  mattor." 

OPINION 

The  undisputed  general  rule  is  that  all  presumptions 
and  intendments  are  in  favor  of  tho  constitutionality  of 
ordinances.   One  who  assails  the  constitutionality  of  an 
ordinance  must  not  only  overcome  a  strong  presumption  in 
favor  of  its  validity,  but  show  that  by  the  natural  and 
necessary  Import  of  tho  language  it  is  clearly  in  conflict 
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with  the  Constitution.   It  is  incumbent  upon  anyone  who 
challenges  an  ordinance  as  being  invalid  to  show  cither 
that  such  act  is  without  the  province  of  legislation,  or 
that  the  particular  subject  matter  of  that  act,  oithor 
by  express  provision  or  by  necessary  implication,  has  boon 
withdrawn  by  the  people  from  the  consideration  of  the 
Logislaturo.   It  is  the  province  and  right  of  the  munici- 
pality to  regulate  its  local  affairs  and  the  courts  will 
uphold  such  regulations  except  it  manifestly  appear  that 
tho  ordinance  transcends  the  power  of  tho  municipality  and 
contravenes  rights  secured  to  the  citizen  by  the  Constitu- 
tion, or  laws  made  in  pursuance  thereof. 

You  arc  therefore  advised  to  assume  that  Section  2[j-6 
of  the  Health  Code  is  constitutional  and  act  accordingly. 


Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney, 


TO:   DEPARTMENT  OF  PUBLIC  HEALTH 
101  Grove  Street 
San  Francisco  2 

Attention:   DR.  J.  C.  GEIGER,  M.D. 


EFD 


OPINION  NO.  I4.3O 
September  12,  1951 


SUBJECT:   "COM^!ERCIAL  GARAGE"  PROHIBITED  IN 
COi-C-ERCIAL  DISTRICT 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"There  is  pending  before  this  department  an  ap- 
plication of  the  Gilboy  Company,  a  film  distributing 
concern,  for  a  permit  to  conduct  a  Commercial  Garage  at 
No.  6L|.5  Ellis  Street. 

"This  is  a  vacant  lot  and  the  applicant  does 
not  intend  to  erect  any  structure  thereon  but  park  and 
service  his  cars  in  the  open. 

"Question:   Does  the  vacant  lot  in  question 
comply  with  the  Code  definition  of:   'any  building  and/or 
any  nremises',  conceding  that  all  other  provisions  of 
the  above  Section  3OO  (c)  of  the  Fire  Code  are  complied 
with? 

"This  matter  is  scheduled  for  a  decision  by 
this  department  on  Wednesday,  -eptember  12,  1951.  and, 
if  possible,  we  would  appreciate  your  reply  before  that 
date." 


OPINION 

It  appears  from  your  request  that  the  Gilboy  Company  plans 
to  use  the  lot  designated  as  614.5  Ellis  Street  as  the  place  where  it, 
as  owner,  would  store,  repair  and,.''or  service  its  own  automobiles  or 
trucks,  or  in  other  words  operate  a  "commercial  garage"  thereon. 
(^   "commercial  garage"  is  defined  in  Section  3OO  (c).  Article  9, 
Chapter  IV,  Part  II  (Fire  Code)  of  the  San  Francisco  Municipal  Code 
as  follows: 
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"Commercial  garage  shall  mean  any  building 
and/or  any  premises  whereon  four  {l\.)   or  more  automo- 
biles used  or  maintained  or  designed  for  the  trans- 
portation of  persons  or  property  and  operated  by  the 
owner  or  owners  thereof  are^ept,  stored,  repaired 
and/or  serviced,  and  where  »^  charge  is  made  for  the 
storage,  keeping,  repairing  and  servicing  of  same." 

The  600  block  on  Ellis  Street,  I  am  informed,  is  now  zoned 
as  a  "commercial  district".   Section  5  of  Article  1,  Chapter  II,  Part 
II  (City  Planning  Code)  of  the  San  Francisco  Municipal  Code  provides, 
in  part,  as  follows: 

"COMTffiRCIAL  DISTRICT.   In  a  Commercial  District 
no  building  or  premises  shall  be  used  and  no  building 
shall  be  constructed  or  altered,  which  is  arranged,  in- 
tended or  designed  to  be  used  for  any  of  the  follovring 
specified  trades,  industries  and  uses: 

"(a)  Automobile  repair  shop,  unless  conducted 

in  connection  with  a  public  garage  and  as  part  thereof; 

II 
.  •  •  .  I 

From  your  inquiry,  it  is  evident  that  the  Gilboy  Company 
does  not  intend  to  erect  any  structure  or  garage  upon  the  lot  in 
question,  nor  to  park  or  service  any  cars  thereon  but  its  own  -- 
hence  it  does  not  contemplate  the  repairing  or  servicing  of  automo- 
biles or  trucks  in  connection  with  the  ooeration  of  a  public  garage 
as  the  term  "oublic  garage"  is  used  in  Section  5  ( supra )  of  the  City 
Planning  Code,  wherein  it  is  provided  that  an  automobile  repair  shop 
may  be  conducted  in  a  COi^-ERCIAL  DISTRICT  only  when  c  onducted  in 
connection  with  a  public  garage  and  as  a  part  thereof. 

This  is  the  main  and  only  real  issue  in  the  inquiry  herein 
Involved.  The  fact  that  the  ooening  language  of  Section  5  (supra) 
of  the  City  Planning  Code  in  referring  to  the  uses  oermitted  and  nro- 
hlbited  in  a  "building  or  premises"  located  in  a  commercial  district, 
includes  a  vacant  lot  as  well  as  a  building,  does  not  in  anywise 
affect  this  ooinion.  A  oublic  garage  under  the  very  provisions  of 
Section  300  (d).  Article  9,  Chapter  IV,  Part  II  (Fire  Code)  of  the 
San  rrancisco  Miinici-^al  Code,  is  required  to  be  in  a  building, 
structure  or  nart  thereof  as  distinguished  from  avacant  lot.   The 
exact  language  provides  in  part  as  follows: 
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"PUBLIC  GARAGE.   Public  garage  shall  mean  anv 
building,  structure  or  part  thereof  wherein  four  (L|.) 
or  more  automobiles  are  kept  or  stored  by  the  public, 
or  wherein  storage  facilities  for  an  automobile  or  auto- 
mobiles are  advertised  by  any  sign  or  device  affixed  to 
or  painted  upon  said  structure  or  any  part  thereof,  or 
where  a  charge  is  made  for  the  keeping  of  four  (ij.)  or 
more  automobiles  .  .  »  ." 

You  are  therefore  advised  that  the  Gilboy  Company  under  the 
provisions  of  Section  5  (supra)  of  the  City  Planning  Code  (defin- 
ing what  uses  can  and  cannot  be  permitted  in  a  commercial  district) 
cannot  be  allowed  or  permitted  to  operate  a  "conmercial  garage"  as 
that  term  is  defined  under  Section  300  (c),  (supra)  of  the  Fire 
Code,  at  the  location  of  6ij.5  Ellis  Street,  San  Franci£Co,  Califor- 
nia, which  we  are  advised  is  zoned  only  for  uses  permitted  in  a 
"comriercial  district"  as  that  term  is  defined  in  Section  5  (supra) 
of  the  City  Planning  Code  -  and  which  only  permits  of  the  repairing 
or  servicing  of  automobiles  or  trucks  in  connection  with  the 
operation  of  a  r)ublic  p:arage  therein. 

Respectfully  submitted, 


DION  R.  HOLM 
To:  CITY  ATTORNEY 

ilr.  Edward  P.  V-alsh 

Chief,  San  Francisco  Fire  Department 


CWD 


OPINION  NO.    ij.31 
Septe.iiber   17,    19^1 

SUBJECT:    AUT.-iORirY  OP   CITY  AND  COUNTY  OP  SAN  FRA:^CISCO   TO   ASSUIIE 

OBLIGATION  OF  MAINTAINING   A   STREET,    TITLE   TO  WHICH  R£M<^I.fS 
IN  THE   DEPARTMENT   OF   THE   NAVY. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

REQUEST 

"It  is  the  plan  of  the  Department  of  the  Navy  to 
lease  Navy-owned  land  to  a  r^rivate  sponsor  who  will  under- 
take the  construction  of  a  rental  housing  project  for 
military  personnel. 

"Due  to  certain  le^al  requirements  governing  the 
financing  of  the  proposed  project  title  to  all  improve- 
ments must  remain  with  the  project  sponsor.   It  has, 
therefore,  been  requested  by  the  Public  Works  Office, 
Twelfth  Naval  District,  that  an  investigation  be  made  of 
the  possibility  of  the  City  assuming  the  obligation  of 
maintenance  of  the  project  streets  by  agreement  with  the 
sponsor  in  lieu  of  their  actual  dedications  of  the 
streets, 

"The  agreement  would  stipulate  that  the  right  of 
the  public  to  access  and  us©  of  the  streets  would  be 
maintained  for  the  life  of  the  lease,  seventy-five  (75) 
years,  and  that  the  improvements  would  conform  to  the  re- 
quirements and  specifications  of  the  City  and  be  taxable 
in  the  same  manner  as  any  other  privately  owned  properties. 
The  land,  of  course,  will  not  be  eligible  for  taxation 
as  it  will  remain  in  ownership  of  the  Department  of  the 
Navy, 

"As  it  is  my  opinion  that  considerable  benefit  will 
accrue  to  the  City  by  the  development  of  the  proposed 
project  your  advice  is  requested  as  to  whether  the  City 
may  assume  the  obligation  of  street  maintenance  by  agree- 
ment in  lieu  of  actual  dedication," 
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method  viiereby  the  cost  of  improving  the  vholc  or  part  of  a  street 
may  be  assessed  upon  prlvc^to  property.  Article  6  of  the  Public 
Works  Code  outlines  the  procedure  to  be  followed  in  order  to  ac- 
complish this  purpose.   There  are  further  provisions  for  the  aban- 
donment or  closing  of  a  public  street.   There  is  also  a  procedure 
for  the  enforcement  of  an  assessment  and  for  the  levying  of  a  lion 
against  private  property  for  street  work. 

It  is  therefore  evident  that  it  was  the  intent  to  improve 
only  such  streets  at  public  expense  over  which  the  Board  of  Super- 
visors would  have  exclusive  jurisdiction  by  virtue  of  either  actual 
or  implied  dedication. 

According  to  the  information  contained  in  your  request, 
there  is  no  intent  to  dedicate  the  streets  in  qi  estion  to  public 
use  ond  by  virtue  of  such  dedication  to  give  to  the  Board  of 
Supervisors  j'orisdiction  over  the  proposed  streets.   The  evident 
Intention  is  to  merely  permit  the  public  to  use  the  streets  during 
a  period  of  seventy-five  years  which,  incidentally,  is  the  period 
of  time  the  Department  of  the  Navy  has  leased  to  a  private  sponsor 
the  Navy  owned  lend  over  which  the  streets  are  to  bo  constructed. 
In  the  last  analysis  therefore  it  would  be  the  private  sponsor  who 
would  be  profiting  by  the  expenditure  of  public  funds  as  the  result 
of  the  constrijiction  of  the  proposed  streets  end  the  City  aid  Coxinty 
of  San  Francisco  would  have  no  jurisdiction  ih  atsoevcr  over  the 
streets  in  quustion. 

The  proposal  could  well  be  compared  with  the  streets  which 
the  United  States  government  has  constructed  in  the  Presidio,   It 
could  hardly  bo  contended  that  the  City  aid  County  of  San  Francisco 
would  have  the  authority  to  construct  or  maintain  the  streets  in 
the  Presidio  merely  because  the  public  has  access  to  said  streets. 

You  are  therefore  advised  that  unless  the  streets  in 
question  be  public  streets,  by  cither  dedication  or  acquisition, 
no  authority  is  vested  in  the  City  and  Co\inty  of  Son  Francisco  to 
either  construct  or  maintain  said  streets. 

Rospoctfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Director  of  Public  Works 
260  City  Hall 
Son  Francisco  2 

RJB 


OPINION  No.  k32 

September  ll,  1951 

SUBJECT:   LEGALITY  OF  PROCEDURE  FOR  CREATION  OF 
POSITION  CORONER  N-10  (PART  TIME). 

Gentlemen: 

This  refers  to  your  Inquiry  concerning  the  legality 
of  two  proposed  ordinances  (Your  file  No.  7959):   (1)  an 
ordinance  providing  for  the  supplemental  appropriation  of 
t5»i|03'13  abolishing  the  position  of  one  N-10  Coroner  at 
5-650-750  per  month  and  creating  the  position  of  one  N-10 
Coroner  (Part  time)  in  the  same  department;  and  (2)  an 
ordinance  amending  the  Annual  Salary  Ordinance,  Section  63 
"Coroner"  by  changing  Item  I3,  1  No.  10  Coroner  at  4^650-750 
per  month  to  read  "Item  13i  1  No.  10  Coroner  (Part  time)  at 
the  rate  of  4650-750  per  month." 


OPINION 

Your  file  No.  7958  reflects  that  at  the  request  of 
the  Chief  Administrative  Officer,  the  Civil  Service  Commission 
has  recommended  the  abolition  of  position  Coroner  N-IO  and  the 
creation  of  tho  position  Coroner  N-10  (Part  tine).   Pursuant 
to  this  request  and  recommendation,  the  above  ordinances  havo 
been  presented  to  the  Board  of  Supervisors. 

Section  61  of  the  Charter  of  the  City  and  County  of 
San  Francisco  provides  in  part  that  the  Coroner's  office  shall 
be  under  the  direction  of  the  Chief  Administrative  Officer  and 
"shall  include  the  fxmctions  and  personnel  of  the  existing 
office  of  coroner  as  established  at  the  time  /January  8,  1932/ 
this  charter  shall  go  into  effect."   The  Coroner  is  the 
department  head  of  the  Coroner's  office.    (Charter,  Sec.  20.) 
The  position  of  Coroner  is  now  subject  to  the  civil  service 
provisions  of  the  Charter  and  salary  standardization.  (Charter, 
Sec.  62.)   The  present  position  of  Coroner  N-10  contemplates 
a  full  time,  working  schedule  (See  Sec.  1.6  of  the  Annual 
Salary  Ordinance  of  1951-1952). 

There  is  no  requirement  of  law  that  the  Coroner's 
position  remain  a  full  time  employment  classification.   The 
Chief  Administrativj  Officer  may  recommend  the  abolition  of 
a  full  time  position  of  Coroner  and  creation  of  a  part  time 
position  by  appropriate  ordinance  of  the  Board  of  Supervisors. 

Section  li|.3  of  the  Charter  provides  in  part  as 
follows: 


O   .,fs 


follows: 
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"Positions  in  any  department  or  office  of 
the  city  and  county  may  be  created,  as  provided 
by  this  charter,  by  appropriation  ordinance  of 
the  board  of  supervisors.   Copy  of  each  such 
ordinance  creating  or  abolishing  positions  shall 
be  filed,  on  the  approval  thereof,  with  the  civil 
service  commission  by  the  clerk  of  the  board  of 
supervisors.   Before  the  appointing  officer  shall 
make  a  recommendation  for  the  creation  of  cny  new 
or  additional  position  in  any  department  or 
office,  ho  shall  request  and  receive  from  the 
commission  the  proper  designation  and  classifica- 
tion of  such  position  based  on  the  duties  and 
responsibilities  thereof,  and  if  such  position 
is  included  in  the  classified  civil  service,  the 
commission  may,  in  writing,  express  to  the 
appointing  officer  its  opinion  as  to  whether  or 
not  such  position  is  needed. 

"Immediate  notice  in  writing  shall  be  given 
to  the  civil  service  commission  by  the  appointing 
officer  of  each  department  and  office  of  the  city 
and  county  of  the  creation  or  abolition  of  any 
position,  or  of  any  change  in  duties  if  the  posi- 
tion is  included  in  the  classified  civil  service, 
or  of  any  appointment,  resignation,  suspension, 
dismissal  or  other  creation  of  vacancy  therein, 
with  the  date  of  any  such  change.   If  said  appoint- 
ing officer  is  also  empowered  to  establish  compen- 
sation rates  or  make  changes  therein,  ho  shall 
notify  the  commission  of  any  such  rate  or  change 
therein.   The  commission  shall  maintain  a  record 
of  all  such  notifications. 

"The  term  'aopointing  officer'  as  used  in  this 
charter  shall  also  include  any  board  or  commission 
in  the  exercise  of  its  power  to  appoint  a  depart- 
ment head  or  other  officer  or  employee  designated 
by  this  charter  as  appointive  by  such  board  or 
commission. " 

Section  151  of  the  Charter  provides  in  part  as 


"The  board  of  supervisors  shall  have  power 
and  it  shall  bo  its  duty  to  fix  by  ordinance  from 
time  to  time,  as  In  this  section  provided,  all 
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"salaries,  wages  and  compensations  of  every  kind 
and  nature,  except  pension  or  retirement  allow- 
ances, for  the  positions,  or  places  of  employment, 
of  all  officers  and  employees  of  all  departments, 
offices,  boards  and  commissions  of  the  city  and 
county  in  all  cases  where  such  compensations  are 
paid  by  the  city  and  county " 

F\u?ther,  when  a  part  time  position  is  created,  an  or- 
dinance amending  the  Annual  Salary  Ordinance  is  required.  The 
Charter  requires  that  a  part  time  classification  must  be  noted 
in  the  Salary  Ordinance  (Charter,  Sec.  151) >  and  class  titles 
and  class  numbers  assigned  to  positions  by  the  Civil  Service 
Commission  shall  be  used  in  salary  and  appropriation  ordinances 
(Charter,  sec.  114.1). 

It  is  my  opinion  therefore,  that  the  two  proposed  ordi- 
nances above  mentioned  are  a  proper  and  legal  subject  for  action 
by  the  Board  of  Supervisors  and  are  a  correct  procedure  to 
effect  the  changes  requested  in  the  position  of  Coroner. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney. 


TO:   THE  BOARD  OF  SUPERVISORS 
235  City  Hall 
San  Francisco  2 
Attention:  Mr.  John  R.  McGrath,  Clerk. 


TMO'C 


OPINION  NO.  k33 
September  17,  1951 


SUBJECT:   RECREATION  CENTERS  CONTRACTS; 
LIABILITY  OF  ARCHITECT. 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"Reference  is  made  to  our  request  dated  March  2, 
1951  to  your  Opinion  No.  352,  March  30,  1951  in  which 
you  ruled  that  the  Contractor  was  entitled  to  payinent 
for  the  re-installation  of  sky  lights  to  conform  to 
revised  specifications.   In  conformity  with  your  ruling, 
contract  modification  in  the  amoxxnt  of  $7,900.00  has 
been  issued  to  the  Contractor. 

"You  aru  requested  now  to  rule  upon  the  matter  of 
the  responsibility  of  the  Architect  to  the  City  in  this 
instance." 

OPINION 


Statement  ReRarding  Opinion  No.  35^ 

Opinion  No.  352,  March  30,  1951,  entitled  "Recreation  Centers 
Construction  Contracte.  Contractor's  Right  to  Payment  for  Correction 
of  Skylights  --  Sxinsot  aid  Potrero  Recreation  Centers",  to  vhich  you 
refer,  was  based  upon  your  reqiost  for  opinion  vhich  is  qi  otod  in 
part  as  follows: 

"Construction  Contract  No.  lllj.,  in  an  ount  of  $8l|2,000 
was  let  to  Carrico  aid  Goitier  October  31,  19^9,  for  con- 
struction on  k   playgrounds,  in  accordaice  viith  plans  aid 
specifications  prepared  by  Wm.  G.  Merchant,  Architect. 

"Skylights  on  the  if  gymnasiums  were  approved  by  the 
Inspector  on  the  job  on  the  basis  that  the  installations 
wore  in  conformity  vi  th  the  plans.   ,  .  . 

"Subsequently  the  glass  shifted,  permitting  water  to 


enter  the  building  aid  onto  the  floors 


You  will  note  that  in  Opinion  No.  352,  I  stated  as  follows: 
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"1.   It  is  my  opinion,  therefore,  provided  that  the 
Contractor  constructed  the  skylights  In  accordance  with 
the  origind.  plans  and  specifications  (Blueprint  Sheet  No. 
A-12,  dated  September  13»  1914-9,)  and  the  glass  shifted  by 
reason  of  the  nature  of  the  plans  and  specifications  and 
not  by  reason  of  any   defect  in  workmaiship  or  materials, 
the  new  plan  (Drawing  Sheet  No.  CD-22,  dated  January  22, 
195l» )  is  a  change  or  modification  of  the  plans  end  speci- 
fications called  for  in  the  original  contract  and  the  change 
order  providing  for  payment  of  an  additional  s\am  to  the 
Contractor  w^uld  be  a  valid  obligation  on  the  part  of  the 
city  md  county.   However,  if  the  furnishing  of  shop  plans 
or  drawings  by  the  Contractor  to  the  Architect  was  'necessary' 
under  the  terras  of  the  contract,  and  such  fd  lure  was  a 
causative  factor  in  the  subseqient  shifting  of  tho  glass, 
the  responsibility  is  upon  the  Contractor  to  remedy  the  con- 
struction without  further  reimbursement," 

Liability  of  Architect 

In  general,  under  certain  circumstances  an  architect  may  be- 
hold liable  to  his  employers  for  a  defective  result  in  the  con- 
struction caused  by  imperfect  plans  m  d  specifications  drawn  by 
him.   The  architect's  undertaking,  however,  in  the  absence  of  a 
special  agreement,  does  not  imply  or  guarantee  a  perfect  plan  or  a 
satisfactory  result.   Tho  architect  is  liable  only  for  failure  to 
exorcise  reasonable  care  and  skill.   It  is  a  qi  estion  of  fact  as  to 
what  constitutes  "reasonable  care  and  skill".   The  test  is  as 
follows:   an  architect  is  reqaired  to  exercise  that  degree  of  skill 
end  diligence  as  are  ordinarily  required  of  architocts  in  the  pre- 
paration of  plms  aid  specifications,    (See:  3  Col.  Jur.  101; 
3  Am.  Jur.  1001;  6  C.J.S.  316;   Benenato  v,  McDougall.  l66  Cal.  ij.05; 
Davis  V.  Boscov.  72  Cal.  App.  325T5 

An  architect  may  be  held  liable  in  dan  ages  resulting  from  vjork 
done  under  defective  plans,  but  only  when  it  is  proven  (1)  that  the 
defect  comploL nod  of  has  been  caused  by  tho  defective  plans;  (2) 
that  the  defective  plan  is  not  merely  the  result  of  on  error  in 
Judgment  on  the  part  of  the  architect,  but  is  due  to  such  lack  of 
care  end  sld.ll  as  is  reqiired  by  architects  generally  who  perform 
similar  vo  rk.   This  is  a  question  of  fact,  and  one  of  the  best  kind 
of  evidence  as  to  skill  and  diligence  or  the  lack  of  it  would  be 
tho  opinion  of  qualified  architects. 

It  is  my  opinion  therefore,  that  the  architect  may  be  held 
liable  in  damages  for  the  failure  of  the  skylights  in  the  Recrea- 
tion Centers  Contracts,  but  only  when  each  of  the  following  cir- 
cumstances are  proven  by  the  evidence  after  an  investigation  of 
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the  facts: 

(1)  That  the  defect! vo  skylight  is  net  due  to  the  contract- 
or's defective  WDrkrnmship  or  defective  materiols  used  by  him; 

(2)  That  the  shifting  of  the  glass  was  not  caused  by  reason 
of  one  or  more  other  independent  causes  and  not  by  reason  of  the 
architect's  plan; 

(3)  That  the  architect's  plans  and  specifications  were 
defective  and  this  was  the  cause  of  the  shifting  of  the  glass; 

(I4.)  That  the  defective  plans  and  specifications  resulted 
from  a  lack  of  skill  end  care  on  the  part  of  the  architect  aid 
wore  not  merely  duo  to  an  error  in  judgment; 

(S)      That  the  architect  failed  to  use  that  degree  of  care 
and  skill  which  is  ordinarily  used  by  architects  in  the  drawing 
of  similar  plans  end  specifications. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Harry  D.  Ross 

Controllor,  City  and 
County  of  Sai  Francisco 
City  Hdl 
San  Francisco 


TMO'C 


OPINION  NO.  I;3l4. 
September  20,  1951 

SUBJECT:  VATER  DEPARTi-ENT  -  BYRNES  CUARRY  -  DEPOSIT 
OP  '*.  0.  TYSON  ON  BID  FOR  LEASE 

Dear  Sir: 

I  am  In  receipt  of  your  letter  in  which  you  request  an 
opinion  with  respect  to  the  disposition  of  the  sxim  of  !i?1000.00 
deposited  by  At,   V.  0.  Tyson  on  the  bid  of  Mr.  Tyson  for  a  lease 
of  nroperty  known  as  "Byrnes  Vuarry" .   This  quarry  is  upon  lands 
under  the  jurisdiction  of  the  V.ater  Department,  located  adjacent 
to  the  Skyline  Boulevard  in  San  Mateo  County  and  immediately  west 
of  Crystal  Springs  Lake.   The  Byrnes  Quari^r  has  for  sometime  last 
past  been  and  now  is  utilized  for  the  extraction  of  rock,  with 
payment  of  royalty  to  the  City  authorized  by  Ordinance  No,  S2[\.2S 
(Series  of  1939)  of  the  Board  of  Supervisors,  approved  November  9» 
19i4.Q«   ^^r.  -Lugene  J.  Riordan,  Director  of  Property,  advertised  for 
bids  for  the  lease  of  this  quarry  property  from  the  City  and  County 
of  San  Francisco,  with  sealed  bids  to  be  received  on  the  ll;th  day 
of  September,  1914-9 • 

Among  the  conditions  stated  in  the  printed  advertising  Is 
that  a  bidder  deposit  "a  certified  check  or  bank  cashier's  check 
in  the  sum  of  ^1000,00  payable  to  the  City  and  County  of  San 
Francisco  as  evidence  of  good  faith  and  responsibility."  The  terms 
of  thpt  call  for  bids  further  orovide  that  the  checks  of  unsuccess- 
ful bidders  will  be  returned.,,  Accompanying  his  bid,  Mr.  Tyson 
Bubmlttea  a  deposit  check  of  irf.l000,0D,  as  called  for  under  the 

above  requirement  set  forth  in  the  advertising  for  bids. 

Through  Resolution  No.  9121  (Series  of  1939  )♦  adopted 
October  6,  1914-9 »  the  Board  of  Supervisors  confirmed  a  lease  to  Mr, 
W,  0.  Tyson  as  the  highest  responsible  bidder,  for  the  five  year 
period  mentioned  in  the  advertising,  commencing  January  1,  1950« 

Inasmuch  as  Mr.  Tyson  was  the  successful  bidder,  with 
award  of  the  lease  to  him,  the  following  language  in  the  advertising 
is  applicable: 

"The  deposit  of  the  highest  responsible  bidder 
will  be  held  by  the  lessor  to  guarantee  execution  of  the 
lease  by  the  lessee  whereupon  said  deposit  shall  apply 
on  the  first  month's  rental;  otherwise  said  sum  of 
$.1000.00  may  bo  retained  by  the  City  and  County  of  San 
Francisco  as  liquidated  damages  to  cover  expenses  and 
costs  of  advertising." 
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The  call  for  bids  outlines  a  minlniura  royalty  based  upon 
tonnage  of  products  from  the  quarry  with  a  minimum  annual  rental 
in  the  sum  of  ^12,000.00.   Further,  the  call  for  bids  directs 
attention  to  the  temns  of  the  proposed  lease,  to  commence  on 
January  1,  1950,  "now  on  file  in  the  office  of  the  Director  of 
Property."  Among  the  terms  of  that  proposed  lease,  is  the  following: 

"The  sum  of  $1000,00  required  to  be  deposited 
in  connection  with  the  offer  to  lease  shall  be  applied 
as  an  advance  payment  on  the  first  month's  rental 
fl-  «   «," 

There  ensue  in  the  proposed  lease  provisions  to  the  effect 
that  the  "royalty  shall  be  paid  on  the  10th  day  of  each  succeeding 
calendar  month",  with  adjustment  at  the  end  of  the  year  calling  for 
full  payment  of  the  royalty  throughout  the  year  or  the  sum  of 
|12, 000,00  -  whichever  is  the  greater.  Although  the  rental  is, 
therefore,  upon  an  annual  basis,  it  is  clear  that  the  sum  of 
llOOO.OO  was  provided  for  in  the  above  language  as  a  preliminary 
advance  payment,  for  the  first  month,  subject  to  adjustment  at  the 
end  of  the  year. 

Turning  further  to  the  facts,  it  appears  that  Tlr.  V/,  0. 
Tyson  refused  to  sign  the  formal  dociiment  of  lease  when  same  was 
submitted  to  him.  His  reasons  for  such  refusal  are  not  legally 
Justifiable,   Such  reasons  are  set  forth  in  a  communication  linder 
date  of  January  13,  1950»  addressed  to  \Ar,   George  W.  Pracy,  General 
Manager  of  the  San  Francisco  '-vater  Department,  by  Mr,  Richard  J. 
Dolwig,  then  the  attorney  for  Mr,  Tyson.   In  th?t  letter,  demands 
are  made  on  behalf  of  Mr.  Tyson  for  extension  of  the  period  of  the 
lease  from  five  years  to  ten  years  (although  the  call  for  bids  and 
the  terms  of  the  proposed  lease  both  specify  five  years  only). 
Demands  further  are  made  in  that  communication  for  a  reduction  of 
the  royalty  specified  in  the  Tyson  bid,  reduction  of  the  minimum 
rental  from  ^1^12,000,00  per  annum  to  |5»000.00  per  annum  and  for 
further  and  other  drastic  changes.   Of  course,  there  could  not  have 
been  any  undertaking  or  commitment  by  any  city  official  to  consent 
to  any  of  such  alterations,  changes  or  ainendinents  inasmuch  as  the 
full  concept  of  competitive  bidding,  upon  a  basis  of  equality  among 
bidders,  or  possible  bidders,  would  thereby  be  defeated.   This  was 
the  advice  of  the  City  Attorney  at  the  time. 

Through  a  different  attorney,  Hr.  Tyson  is  making  demand 
for  the  return  of  his  ;j>1000,00  cash  deposit,  sulxnitted  as  heretofore 
stated,  along  with  his  bid. 

Upon  the  refusal  of  i-Ir,  Tyson  to  execute  the  lease  steps 
were  taken  to  relet  the  property.  This  eventuated  in  a  lease  to 
Skyline  Materials  Inc.,  a  corporation.   This  latter  mentioned  lease 
commenced  on  June  1,  1950,  and  called  for  the  same  minimum  rental 
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but  a  substantially  lesser  royalty.  As  a  result,  there  was  a  loss  to 
the  City  of  C*'5000«00  representing  the  amount  of  the  minimum  rental 
for  a  period  of  five  months,  without  mention,  for  the  time  being,  of 
additional  losses. 


OPINION 

I'he  question  of  law  is  narrowed  upon  a  construction  of  the 
words  quoted  above  from  the  call  for  bids,  together  with  a  consid- 
eration of  the  legal  effect  of  the  language  also  heretofore  set  forth 
from  the  proposed  lease,  to  which  the  bidder's  attention  was  spe- 
cifically called  in  the  advertising  and  which  was,  of  course,  avail- 
able for  inspection  in  the  office  of  the  Director  of  Property,   It 
was  held  in  Laurent  v.  City  and  County  of  San  Fr a nc i s c o  (1950),  99 
Cal.  App,  (2d)  707»  that,  i na smuch  as  there  is  nonprocedural  ordinance 
governing  the  Director  of  Property,  in  any  steps  taken  by  him  in  a 
transaction  of  this  nature,  the  Director  of  Property  may  insert 
clauses  of  a  reasonable  nature  with  respect  to  the  rights,  obligations 
and  duties  of  bidders.   It  is  my  conclusion  that,  in  the  two  docu- 
ments involved,  the  Director  of  Property  effectively  provided  for 
the  application  of  the  sum  of  1,^1000,00  toward  the  first  month's  rental 
in  the  event  that  the  City  has  sustained  a  loss.  The  existence  of 
that  loss  clearly  appears  in  the  instant  matter. 

It  is  true  that  the  languoge  in  the  call  for  bids  is  some- 
what narrow  in  providing  for  the  application  of  the  deposit  to  cover 
expenses  and  costs  of  advertising.   However,  the  language  of  the 
proposed  lease,  from  which  we  have  quoted  above,  definitely  provides 
for  the  devotion  of  the  iiplOOO.OO  sum  to  the  advance  payment  on  the 
first  month's  rental.   For  the  successful  bidder  to  seek  to  ignore 
this  language  amovmts  to  an  attempt  to  take  advantage  of  his  own 
wrong  in  refusing  to  execute  the  lease  and,  in  the  Judgment  of  the 
writer,  such  position  upon  the  part  of  the  successful  bidder  is 
not  legally  sustainable. 

A  true  construction  of  the  clauses  involved  is  as  follows: 

If  the  City  did  not  sustain  a  loss  -  for  example,  relet 
the  property  at  a  higher  figure,  the  City  could,  in  thet  event, 
apoly  such  portion  of  the  ^1000,00  as  was  necessary  to  meet  the 
expenses  of  advertising  or  other  costs  to  which  the  City  was  put; 
If,  on  the  other  hand,  the  City  sustained  a  loss,  the  ^-1000,00 
was  to  be  apolled,  as  provided  for  in  the  proposed  lease,  to  the 
first  month's  rental.   That  there  was  no  occupancy  by  the  successful 
bidder  is  of  no  significance.  The  obligation  to  pay  rent  is,  in 
many  instances,  not  de^oendent  upon  occupancy. 

Phi llips-Hol Iman «  I nc .  v. Peerless  Stages,  Inc. 
(1930)  21C"Cil'.  2^3,  25a  (middle)' 
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I  think  that  it  was  clearly  intended,  in  the  language  of 
the  documents,  to  provide  for  liquidated  damages  in  the  amount  of 
the  first  month's  rental.   In  a  situation  whore  damages  are  imprac- 
ticable or  extremely  difficult  to  fix  they  may  be  honco  provided  for 
in  the  form  of  liquidated  damages, 

•   Civil  Code,  Section  I67I 

In  support  of  the  conclusion  above  announced,  there  Is  the 
case  of 

Palo  and  Dodini  v.  City  of  Oakland 

^    (19t+7),  79  ^-al.  App,  {2d;  739^   ^  ^  ,  ^, 
(Petition  for  hearing  m  Supreme  ^ourt  denied; 

In  that  case,  the  plaintiff  co-partnership  sued  to  recover 
the  sum  of  ;#1000,00  which  had,  by  certified  check,  been  deposited 
with  the  defendant  municipality.   The  plaintiff  co-partnership  had 
boon  the  successful  bidder  on  a  concession  to  o'oerate  electric  boats 
upon  Lake  Mcrritt,  under  the  control  of  the  Board  of  Playground 
Directors  of  defendant  municipality.   The  Charter  of  the  City  of 
Oakland  required  such  deposit  on  all  bids  for  contracts  with  the 
City  to  be  returned  to  the  successful  bidder  o  nly  when  the  latter 
signed  the  formal  contract  and  furnished  the  bond  to  accompany  the 
formal  contract,   (Vide,  the  quotation  from  the  Charter  provision  at 
the  bottom  of  page  7l].3  of  79  Cal.  App,  (2d).)   The  bond  referred  to 
was  to  be  a  faithful  performance  bond.   (Vide,  Charter  of  City  of 
Oakland,  Section  128,  Stats,  1911»  page  162I|).   The  Charter  section 
further  provided  that  in  the  event  of  the  refusal  of  the  successful 
bidder  to  execute  the  formal  contract  the  amount  of  the  deposit 
should  be  forfeited  to  the  City  and  should  be  paid  into  the  General 
Fund. 

The  plaintiff  co-partnership  refused  to  sign  the  contract 
or  furnish  the  bond,  upon  the  ground  that  priorities  could  not  be 
obtained  from  the  Office  of  Price  Administration  or  fran  the  V.ar 
Production  Borrd. 

The  Court,  in  the  first  instance,  held  that  the  plaintiff's 
refusal  to  sign  the  contract  was  unjustified  inasmuch  as  the 
plaintiff  must  have  been  at  all  times  avrare  of  the  difficulty  of 
obtaining  r^riorities,  or  the  materials  themselves.   (Vide,  top  of 
page  71J.6  of  79  Cal.  App,  (2d)), 

The  Court  also,  preliminarily,  recognized  the  rule  that 
the  offer  of  bid  and  award  of  contract  in  themselves  comDriso  a 


mutually  binding,  bilateral  contract.   This  is  the  holding  of  the 
weight  of  authority  throughout  the  United  States. 

McQuillin  on  ^funicipal  C  orpora  t  ions  (3rd  Ed . ) , 
Vol,  10,  p.  366,  s ec."*  29 . So"" 

In  holding  that  the  City  could  legally  'provide  for  the 
forfeiture  of  the  deposit,  the  Court  stated  (middle  of  p.  7^.7): 

"The  right  of  municipalities  to  require  guar- 
antee deposits  to  accompany  bids,  and  to  forfeit  them 
in  the  event  of  the  failure  or  refusal  of  the  success- 
ful bidder  to  enter  into  the  contract,  has  long  been 
upheld.  {14)4.   C.  J.  337»  §  2505»  and  cases  there  cited, 
including  Mill  Valley  v,  Massachusetts  Bonding  etc. 
Co,  68  Cal,  App,  372  ^229  P.  891/.)" 

In  the  matter  now  under  consideration,  the  provision  Is  In 
effect  the  same  in  application  of  the  money  to  the  first  month's 
rent. 

In  the  decision  Just  mentioned,  this  forceful  language 
apoears  at  the  conclusion  of  the  opinion  (p,  750): 

"Provisions  requiring  a  deposit  accompanying 
a  bid  for  city  contracts,  or  for  forfeiture  thereof, 
are  necessary  as  a  matter  of  public  policy  to  protect 
the  public  interests.   If,  as  here,  a  bidder  were  al- 
lov;ed  without  loss  to  himself  to  withdraw  his  bid  after 
the  bids  have  been  iDublicly  opened,  fraudulent  prac- 
tices would  develop.   The  body  awarding  contracts 
could  agree  to  release  a  favored  contractor  if  it 
turned  out  that  his  proposal  was  low  as  compared  to 
other  bids.  Moreover,  any  bidder  who  found  that  in 
comparison  with  the  other  bidders,  his  bid  was  quite 
low,  could  withdraw  his  bid,  and  the  city  would 
thereby  lose  the  value  of  competitive  bidding  and 
be  forced  to  pay  the  prices  of  higher  bidders  with  no 
compensation  to  Itself  for  the  loss  sustained," 

The  attorney  now  representing  Mr.  Tyson  has  cited,  in 
support  of  the  demand  for  the  return  of  the  $1000.00  deposit,  the 
case  of 

Petrovich  v.  City  of  Arcadia 
m^O)   36  Cal,  (2d)  7B 

I  do  not  find  that  this  latter  decision  impairs  the  force 
of  the  Palo  and  Dodinl  v.  City  of  Oakland  case,   (Supra) 
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In  the  Petrovlch  ceso  a  bond  was  executed,  as  Permitted  in 
the  call  for  bids,  which  went  only  to  the  length  of  "a  guarantee 
that  the  undersigned  will  execute  the  agreement  and  furnish  the  re- 
quired bond  if  avrarded  the  contract  and  in  case  of  failure  to  do  so 
within  the  time  provided  Surety's  liability  to  the  City  will  be 
established." 

In  that  case,  the  successful  bidder,  after  award,  declined 
to  sign  the  contract.  An  important  and  controlling  fact  to  note  is 
that  the  City  did  not  again  advertise  for  bids  and  abandoned  the 
proposed  work  for  which  the  contract  was  to  be  let  -  so  that  it  was 
impossible  to  say  that  the  City  had  sustained  any  damage. 

The  decision  in  the  Petroyich  case  turns  essentially  upon 
findings  of  fact  of  the  trial  court  which  were  that  (1)  it  was  not 
impracticable  or  extremely  difficult  to  fix  the  damages  (and  that 
therefore  there  was  no  intention  to  create  a  liquidated  damage  pro- 
vision) and  that  (2)  the  City  suffered  no  actual  damage. 

Upon  the  basis  of  these  findings,  the  Supreme  Court  ruled 
that  there  was  no  liability  upon  the  bond*  The  Court  held  that  the 
words  "Surety's  liability  to  the  City  will  be  established"  (in  the 
event  of  failure  to  sign  the  contract)  meant  only  liability  for 
actual  damage,  inasmuch  as  there  were  no  precise  words  of  for- 
feiture. 

Prom  the  recital  of  the  substance  both  of  the  facts  and 
the  holding  in  the  Petrovich  case,  two  clear  lines  of  differentiation 
between  that  case  and  the  matter  now  under  consideration  appear: 

(1)  It  cannot  be  gainsaid  that  the  City  has  in  the  present 
Instance  sustained  damage  by  the  refusal  of  Mr.  Tyson  to  execute 

the  formal  contract; 

(2)  Due  to  the  royalty  features  of  both  the  Tyson  and 
Skyline  Materials  Inc.  contracts,  it  must  be  concluded  that  it  was 
at  all  times  extremely  difficult  or  imprpcticable  to  fix  the  dam- 
ages. The  efficiency  of  a  succeeding  contractor  in  producing 
quantities  sufficient  to  pay  large  royalties  to  the  City  raay  itself 
turn  upon  the  amount  of  royalty  he  obligates  himself  to  pay  and, 
therefore,  must  be  regarded  as  an  uncertain  quantity.  Therefore, 

a  valid  obligation  was  created  by  what,  in  effect,  was  a  provision 
for  liquidated  damages  in  the  application  of  the  deposit  money 
to  the  first  month's  rental. 

Civil  Code,  Section  I67I 

There  was,  as  we  have  seen,  no  definite  language  in  the 
bond  involved  in  the  Petrovich  case  to  the  effect  that  the  whole 
amount  of  the  bond  would  be  regarded  as  a  provision  for  liquidated 
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damages.   In  view  of  the  finding  of  the  trial  court  in  that  case  that 
no  damage  had  been  sustained,  it  is  questionable  whether  the  bond 
would  have  been  effective,  even  if  it  had  contained  such  language. 

We  therefore  are  of  the  opinion  that  the  holding  in  the 
Palo  and  Dodini  case,  hereinabove  first  discussed,  governs  in  the 
instant  matter. 

That  the  Supreme  Court  in  the  Petrovich  case  did  not 
Intend  to  overrule  the  Palo  and  Dodini  case  is  apparent  from  the 
treatment  by  the  Supreme  Court  of  that  prior  decision.   In  the 
opinion  in  the  Petrovich  case  (bottom  of  p.  82  of  36  Cal.  (2)), 
the  Palo  and  Dodini  case  is  referred  to  as  one  involving  the  pro- 
vis  ion3~"oT~Ehc~0akTand  City  Charter. 

In  view  of  the  decision  in  the  Laurent  case,  to  which  wo 
have  referred,  to  the  effect  that  the  Director  of  Property  may 
Insert  such  provisions  in  the  call  for  bids  as  he  desires  in  the 
protection  of  the  City's  interests, wo  are  of  the  view  that  the  pro- 
visions we  have  mentioned  in  application  to  the  first  month's  rental 
are  entirely  valid  and  enforceable. 

That  the  provisions  of  the  contract,  hereinabove  set  forth, 
constituting  the  contract  on  the  subnisslon  of  the  bid  and  the 
award  of  contract,  are  of  equivalent  force  to  a  charter  provision 
is  demonstrated  in  the  language  of  the  Petrovich  case  as  follows: 

"In  the  absence  of  statutory  or  contract 
lanfTuage  otherwise  providing,  the  guarantee  measured 
the  city's  compensatory  right  to  the  extent  of  the 
actual  damage  only  and  the  liability  of  the  surety 
on  the  bid  bond  would  thereby  be  deemed  to  be 
'established'  for  the  actual  damage  resulting  from 
the  plaintiff's  breach  .  .  ,  ."   (Emphasis  ours) 

In  the  file  of  the  City  Attorney,  there  appears  a  copy 
of  a  letter  from  the  Controller,  directed  to  the  Public  Utilities 
Commission  under  date  of  October  2,  19^0,  in  which  the  Controller 
advises  that  the  deposit  is  still  carried  in  his  records  under  the 
Realty  Deposit  Trust  Fund,  as  an  active  item.   The  letter  from  the 
Controller  further  states  in  the  concluding  paragraph  thereof  as 
follows: 

"If  it  may  be  legally  done,  will  you  please 
arrange  for  the  transfer  of  the  |l,000.00  from  the 
Realty  Deposit  Trust  Fund  to  the  San  Francisco  V/ater 
Department  unappropriated  balance  as  a  miscellaneous 
revenue." 
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As  v;o  hr.vo  indicated,  this  may  be  legally  accomplished  and 
wo  aro  thorcforo  advising  that  this  trpnsfor  may  be  legally  arrangedt 

Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 
To: 

tir,   John  R.  McGrath 

Clerk  of  the  Board  of  Supervisors 
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OPINION  NO.  U35 
October  I4.,  1951 

SUBJECT:   HEL-XTH  SERVICE  BOARD,  POV'ER  TO  GRANT 

EX5.!-^I0NS  a^SED  UPON  ANNUAL  COMPENSATION 
OF  EMPLOYEE 

Dear  Sir: 

This  office  Is  In  receipt  of  a  request  for  an  opinion  as 


follows: 


REQUEST 


"Your  opinion  Is  respectfully  requested  es  to 
the  legality  of  the  action  of  the  Health  Service  Board 
under  subdivision  1  Section  172.1  of  th.<5  Charter,  and 
as  follows: 

"Some  two  years  ago  Arthur  B.  Austin,  266 
Punston  Avenue,  entered  the  city  service  as  a  teacher 
at  City  College  at  a  salary  of  ^[j.600,00  per  annum. 
He  aoplled  for  and  v;as  granted  exemption  from  manber- 
shlp  In  the  Health  Service  System  under  the  afore- 
mentioned section  upon  the  grounds  that  this  annual 
corapensatlon  exceeded  $14-500.00.   This  exemption  con- 
tinued until  July  of  this  year  when  Mr.  Austin  was 
notified  that.  In  order  to  be  eligible  for  further 
exemption,  his  annual  comoensatlon  must  exceed 
$6000.00. 

"Was  such  action  legal  under  the  Charter  pro- 
visions?" 


OPINION 

Section  172.1  of  the  Charter  of  the  City  and  County  of  San 
Pranclsco  establishes  the  Health  Service  System  and  sets  forth  there- 
in the  powers  of  the  Health  Service  Board,  which  Is  the  governing 
body  of  the  Health  Service  System.   The  first  paragraph  recites  what 
the  membership  of  the  System  shall  consist  of  as  follows: 
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"The  members  of  the  system  shall  consist  of  all 
employees  of  the  city  and  county  who  are  members  of  the 
retirement  system  and  all  teachers  and  employees  of  the 
board  of  education  v;ho  are  members  of  said  retirement 
system.", 

and  the  remainder  of  this  first  paragraph  makes  certain  exemptions. 
It  first  specifically  exe.T.pts  Persons  who  possess  certain  religious 
beliefs  based  upon  healing  by  prayer  where  the  necessary  affidavit 
is  filed  by  the  employee,  and  then  goes  on  to  empower  the  Board  to 
grant  exemptions  based  upon  the  amount  of  compensation  earned 
annually,  and  the  adequacy  of  other  medical  care  possessed  by  the 
employee. 

The  Board  does  not  at  any  tLme  have  to  grant  any  exemptions 
to  "ersons  or  to  employees  who  possess  the  qualifications  set  forth 
in  the  last  sentence  of  the  first  paragraph  of  Section  172.1,  nor 
does  the  section  require  that  the  Health  Service  Board  grant  all  who 
earn  over  ^l^.,SOO   annually  a  blanket  exemption.  The  figure  used  in 
this  section  is  not  the  ceiling  for  exemption  but  the  floor,  and 
anyone  receiving  less  than  this  floor  would  not  be  eligible  to  ap- 
ply for  this  exenptlon.   The  Health  Service  Board  may,  in  its  dis- 
cretion, increase  this  floor  provided  thrt  when  they  do  so,  they  do 
not  abuse  their  discretionary  powers. 

While  your  inquiry  is  directed  primarily  to  the  question 
of  the  legality  of  the  Health  Service  Board's  action,  your  request 
also  presents  an  additional  problem.  This  problem  directly  affects 
Mr.  Austin's  status  so  far  as  the  Health  Service  System  is  concerned 
in  the  future. 

From  the  request  it  is  evident  that  prior  to  the  enactment 
of  this  latest  ruling  of  the  Board,  .■Ir.  Austin  had  obtained  an  ex- 
emption, and  the  query  is  therefore  presented  as  to  whether  or  not 
he  still  possesses  this  exe.aption,  although  presently  his  annual 
compensation  is  less  than  the  minimum  set  by  the  Health  Service 
3oard.  The  answer  to  that  question,  in  Mr.  Austin's  case,  as  well 
as  in  any  other  case  that  may  subsequently  be  presented,  must  be 
based  entirely  upon  facts.   If  i-Ir.  Austin,  acting  in  good  faith,  had 
taken  steps  to  assume  adequate  medical  protection  on  the  outside 
after  he  lad  been  granted  his  original  exemption,  and  if  he  still 
possesses  this  adequate  medical  protection,  under  the  general  rules 
of  law  applicable  to  administrative  rulings  of  the  sort  considered 
here,  the  Health  Service  Board  would  be  bound  to  continue  his 
exem-:)tion.  On  the  other  hand,  if,  upon  investigation,  it  is 
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determined  that  i-Ir.  /ustin  could  not  in  any  way  be  affected  adverse- 
ly by  the  application  of  the  conditions  set  forth  in  this  new  ruling, 
then  he  must  becOTie  a  Jiember  of  the  System.   It  is  difficult  to  ad- 
vise you  on  this  point  because  of  the  absence  of  the  oertinent  facts, 
but  I  believe  that  within  the  broad  outline  set  forth  above,  and  the 
alternate  suggestions  prescribed  therein,  the  Health  Service  Board 
will  be  able  to  determine  i^.  Austin's  rights  and  status. 

Therefore,  I  advise  you  that  the  Health  Service  Board 
possesses  full  discretionary  power  on  the  question  of  exemptions 
and  the  raising  of  the  basic  rate  of  annual  compensation  for  the 
purpose  of  establishing  an  exemption.  And  I  also  advise  you  that 
/j?,  Austin's  status  as  to  the  future  concerning  his  exem;^tion  must 
be  predicated  upon  the  facts  established  in  the  light  of  the  matters 
discussed  here. 

Respectfully  submitted. 


DIO^'   R.  HOLM 
City  Attorney 
To:  Mr.  Don  Fazackerley 

Jeraber  of  Board  of  Supervisors 
City  Hall 

San  Francisco,  California 
BJW 
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OPINION  NO.  14.36 
October  1+,  1951 


SUBJECT:   ELECTION  TO  CONTHIBUTE  TO  RETIRLNiENT  SYSTEM, 
UNDER  SECTION  I6I  OF  THL  CH-JiTER.    


Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion  as  follows: 

RErUEST 


"The  Retirement  Board,  at  its  regular 
meeting  held  Wednesday,  June  27,  1951, 
directed  that  the  facts  concerning  membership 
in  the  Retirement  System  of  David  L,  Stewart, 
AIO6  Building  Inspector,  Bureau  of  Building 
Inspection,  be  recited  and  that  an  Opinion  be 
requested  on  the  following  question: 

"May  Mr,  David  L,  Stewart  be  permitted  to 
contribute  to  the  Retirement  System  for  the 
period  July  1,  I9I4.2  to  July  9,  19i4.5>  thereby 
granting  continuous  service  since  July  23,  193'4-» 

"In  assisting  you  to  arrive  at  an  Opinion, 
the  following  facts  are  cited: 

"No.  1  -  Mr.  Stewart  was  employed  as  an 
AIO6  Building  Inspector,  Bureau 
of  Building  Inspection,  July  23, 
193k     and,  as  such,  became  a 
member  of  the  Retirement  System 
under  Section  165  of  the  Charter 
and  subsecuently  became  a  member 
under  Section  165.2  of  the  Charter 
when  it  became  effective  on  July  1, 
19U7,  inasmuch  as  he  did  not  elect 
to  remain  tinder  Section  165« 

"No.  2  -  Mr.  Stewart  was  continually  employed 
and,  according  to  the  records  of  the 
Civil  Service  Commission,  was  granted 
a  business  leave  of  absence  for  six 
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"months  from  July  1,  19ti.2.   Thereafter 
on  November  12,  19i4.2  he  was  given  a 
war  lay-off  by  the  Civil  Service 
Commission.   This  war  lay-off,  as  wore 
all  other  such  lay-offs,  was  treated 
as  a  WOT  leave  of  absence  under  the 
authority  of  the  Aar  Effort  Leave 
Rule  adopted  by  the  Civil  Service 
Commission  on  April  21,  1914.3*  Mr. 
Stewart's  request  for  abridgment  of 
his  '-var  Effort  Leave  was  ".pproved  by 
the  Civil  Service  Commission  on  July  1, 
I9I4.5  to  be  effective  July  9,  19k5, 
therefore  the  Civil  Service  Commission 
records  show  Mr.  Stewart  to  have  been 
on  leave  of  absence  continually  from 
July  1,  1914-2  to  July  9,  191+5. 

"No,  3  -  Mr,  Stewart  was  employed  as  an  Inspector 
of  Ship-hull  Construction  with  the 
United  States  Maritime  Service  and, 
as  such,  was  a  civilian  employee  of 
the  Federal  Government  connected  with 
the  war  effort  of  If  or  Id  War  II.   Ho 
served  in  this  capacity  during  the 
entire  ocriod  of  his  leave," 


OPINION 


Prom  your  roouest  it  appears  that  Mr.  Stewart  was 
on  a  leave  of  absence  from  the  city  employment  for  a  period 
covering  from  July  1,  19l|.2  to  July  9,  1914-5;  from  July  1, 
I9I4.2  through  November  11,  1914-2  his  leave  was  designated  on 
the  Civil  Service  records  as  that  of  a  "Business  Leave," 
and  from  and  after  November  12,  1914-2  the  Civil  Service 
Commission  granted  him  a  "war  layoff"  which  was  abridged  as 
a  "war  effort  leave"  when  he  returned  to  the  city  service 
on  July  9,  I9I4.5. 

A  "war  effort  leave"  is  provided  for  in  the  following 
provision  of  section  153  of  the  charter  (effective  Jan,  11, 
I9I4-3  end  as  ciatndod  Jan  9»  I9I+I4-)! 
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"Thf.  board  of  supervisors  mr.y,  on  the  rccoinmon- 
dation  of  the  civil  service  connnission,  provide  by 
ordinance  that  leaves  of  c.bsonco  shall  be  gr^.ntcd 
to  officers  and  employees  during  time  of  war  or 
during  my  emergency  declared  by  the  President  of 
the  United  St  \tcs,  for  other  service  directly 
connected  with  the  prosecution  of  the  war  or 
national  defense  or  preparedness.   Leaves  granted 
under  authority  of  ordiuancca  enacted  pursu-^Jit  to 
the  provisions  of  this  paragraph  shall  bo  designa- 
ted 'war  effort  leaves.'" 

Thereafter  and  on  March  13,  19UU»  the  Board  of 
Supervisors,  by  Emergency  Ordin-Jice  #2638,  approved  of  Rule 
31.2  of  the  Civil  Service  Commission  (as  adopted  by  the 
Civil  Service  Commission  in  connection  with  leaves  of 
absence  for  non-military  service  in  the  war  effort),  making 
the  effect  of  said  rule  retroactive  to  ^pril  21,  19i4.3« 

Section  161  of  the  Charter,  insofar  as  is  hero  concerned, 
(and  effeotivc  Jan,  11,  191^-3)  provides  as  follows: 

"Any  contributing  member  of  the  retirement 
system  who  is  absent  after  September  lii,  19l|0, 
from  the  service  of  the  city  and  county,  by 
reason  of  service  in  the  armed  forces  of  tho 
United  States,  or  the  St-.te  of  C.lifornia  or 
service  on  ships  operated  by  or  for  tho  United 
States  government,  and  for  such  time  thereafter 
as  may  be  provided  by  rule  of  the  civil  service 
commission,  but  not  to  exceed  two  years  after 
the  proclamation  of  peace,  except  in  case  of 
disability  incurred  in  the  line  o£   duty  with 
said  armed  forces  or  on  said  ships  when  such 
disability  extends  beyond  such  period,  or  any 
st-rvice  connected  with  the  war  effort  for  which 
leaves  of  abs'-ncc  shall  be  ■-'.uthorized  pursuant 
to  section  153"  of  the  chirter,  or  any  such 
member  who  is  absent  after  September  llj.,  19i+0, 
from  the  service  of  tho  city  rjid  county,  by 
reason  of  an  order  of  the  government  of  the 
United  States  or  the  State  of  Californi  .,  or 
by  lawful  order  of  any  of  tho  departments  or 
0  ficers  of  said  governments,  may  elect  to 
contribute  to  said  retirement  system  while 
serving  in  said  forces  or  on  said  ships,  and 
at  times  and  in  a  manner  to  be  fixed  by  tho 


"rctlrornont  board,  rjtiounts  equal  to  the  contri- 
butions which  he  would  have  made  from  the 
beginning  of  said  abaonct  or  from  the  date  of 
said  election,  had  he  remained  on  duty  in  the 
position  he  occupied  rjid  at  the  compensation 
being  earned  by  him  immediately  prior  to  the 
beginning  of  said  absence." 

Th^  important  portion  of  section  161  (supra), 
insofar  as  is  here  involvL,d,  is  that  portion  thereof  which 
allows  .any  contributing  member  of  the  retirement  system 
who  is  engaged  in  any  service 

"....connected  with  the  war  effort  for  which 
loaves  of  absence  shall  be  authorized  pursuant 
to  section  1$3  of  the  charter " 

to  elect  to  contribute  to  the  retireraent  system  at  times 
ond  in  a  manner  to  be  fixed  by  the  retirement  board, 

"....amounts  ecual  to  the  contributions  which  ho 
would  have  made  from  the  beginning  of  said 
absence  or  from  the  date  of  said  election,  had 
he  remained  on  duty  in  the  position  he  occupied.." 

Vihen  Mr.  Stewart  rctvirncd  to  the  city  service  on 
July  9,  19U$  and  his  "war  I'y-off"  was  abridged  as  a  "war 
effort  leave"  by  the  Civil  Service  Commission,  it  m'>.y  be 
assumed  that  the  commission  recognized  his  absence  from 
city  service  as  coming  under  a  ''wcj?  effort  leave"  as  of 
April  21,  19i4.3,  the  d-^.te  as  of  which  the  Board  of  Super- 
visors made  retroactive  Rule  31*2  of  the  Civil  Service 
Commission,  which  the  Board  adopted  in  its  ordinance  on 
"war  effort  leaves,"  under  the  provisions  of  section  l53 
(supra)  of  the  charter. 

Hence,  while  there  is  no  bcsis  for  allowing  Mr. 
Stewart  to  make  any  contribution  to  the  Retirement  System 
for  the  period  of  from  July  1,  19i|.2  through  April  20,  19l4.3» 
ho  may  elect  to  contribute  to  the  Retirement  System  (under 
the  provisions  of  sections  153  -nd  161  of  the  Charter  and 
i-mergency  Ordinance  No,  2638  of  March  13,  19'4i4.)  for  the 
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period  of  from  April  21,  I9I4.3  to  July  9,  19i;5,  -t  which 
l-.tcr  d..tc  ht  r^-turncd  to  the  city  service  pjid  his  request 
for  r.bridgment  of  his  "war  effort  loe.vo"  was  approved  by 
the  Civil  St,rvice  Commission. 


Respectfully  submitted. 


DION  R,  HOLK,  City  Attorney, 


rO:   RETIREMENT   BOARD 

I4.6O  McAllister  Street 
Son  Prr.ncisco  2 

Attention:   Mr,  Ira  G,  Thompson,  Secretary, 


NSW 


OPINION   NO,    I4.37 
October  10,    1951 

SUBJECT:      CALIFORNIA   ST.    R.    R.    CO.    PURCH/^-SE 
OF   OPERATIVE  PROPERTIES    -   OFFSET 
CLAIMS   OP  C0:*IPAlf5f  AGAINST   CLAIMS 
OF  CITY-NOT  GIFT   OF  PUBLIC   FUNDS, 

Dear  Sir: 

You  have  asked  me  to  reduce  to  opinion  form  my  conclusions 
as  to  whether  the  currently  proposed  plan  of  the  purchase  of  the 
operative  properties  of  the  California  Street  Railway  in  offset- 
ting nonliquidated  claims  the  City  has  against  nonliquidated  claims 
of  the  Company  is  legal,  or  does  it  constitute  a  gift  of  public 
funds* 

It  will  be  necessary  to  recite  in  some  detail  the  facts 
surrounding  the  contemplated  purchase.   In  191^9  the  voters  by  a 
large  majority  approved  the  adoption  of  section  119 til-  of  the 
charter,  which  generally  provided  that  the  passage  of  the  amendment 
would  constitute  a  finding  by  the  people  that  public  interest  and 
necessity  demanded  the  extension  of  the  existing  municipal  railway 
by  the  acquisition  of  the  operative  properties  of  the  California 
Company,  This  for  the  purpose  of  cre-^ting  a  unified  mass  trans- 
portation system  in  the  City,  The  amendment  specified  that  two 
parcels  of  real  property  are  to  be  acquired  with  all  other  opera- 
tive properties  of  the  Company.  The  charter  provided  a  maximum 
price  of  $150,000  to  be  paid  for  the  properties. 

For  almost  two  years  the  Public  Utilities  Commission 
endeavored  to  consummate  a  contract  with  the  Company,  without 
success.  Contracts  were  submitted  to  Comoany  that  were  unsatis- 
factory from  its  standpoint.   I^lany  meetings  were  held  with  changing 
directors  as  well  as  attorneys. 

The  Company  for  a  long  time  had  been  operating  under 
financial  difficulties  and  applied  to  the  Public  Utilities  Com- 
mission of  the  State  to  increase  its  rates  from  ten  to  fifteen 
cents,  vrhich  privilege  was  granted;  but  finally  on  August  I6,  195l» 
there  was  prepared  and  filed  in  the  U.  S.  District  Court  a  petition 
for  corporate  reorganization  xinder  the  provisions  of  Chapter  XI 
of  the  Bankruptcy  Act. 
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On  August  27  the  Public  Utilities  Commission  of  the  City 
authorized  the  making  of  an  offer  for  the  purchase  of  the  operative 
properties  in  the  sum  of  $86,000.  This  was  not  acceptable,  and  a 
further  offer  was  attempted  in  the  sum  of  $150,000,  vh  ich  I  held 
could  not  legally  be  made,  as  it  disregarded  our  claims  against  the 
Corapany  which,  in  effect,  would  be  offering  a  price  in  excess  of 
$150,000  thus  exceeding  the  limitation  set  out  in  section  119.1; 
of  the  charter.  Thereafter  the  Public  Utilities  Commission  of  the 
City,  by  its  Resolution  No.  11,914-1,  authorized  an  offer  of  $138,000 
which  was  to  be  reduced  in  an  amount  in  accordance  with  the  added 
taxes  that  may  be  found  due  and,  in  brief,  the  California  Company 
was  to  execute  a  release  of  one  claim  in  the  amount  of  $1^.00,000 
against  the  City  which  the  Company  claimed  was  due  it  for  damages 
incurred  by  the  City  preventing  Company  from  operating  all  of  its 
system  for  a  period  of  eight  months,  occasioned  by  the  construction 
of  the  Broadway  Tunnel;  also  release  of  a  claim  of  ^100, COO  the 
Company  had  estimated  it  would  be  damaged  in  three  lawsuits  and  in 
which  it  claimed  the  City  was  a  negligent  party.   The  offer  required 
a  release  of  all  other  claims  and  a  dismissal  of  the  Company's 
action  pending  in  the  District  Court  of  Appeal  entitled  ^'California 
Street  Cable  Railroad  Company  vs.  City  and  County  of  San  Francisco", 
No.  II4.82I;. 

This  requirement  was  necessitated  by  reason  of  the  pro- 
visions in  charter  section  119.14.  to  the  effect  that  title  is  to  be 
transferred  "free  and  clear  of  all  claims,  judgments,  liens  and 
encumbrances  of  every  kind  and  character  whether  in  favor  of  the 
California  Street  Cable  RaL Iroad  Comoany  or  in  favor  of  any  one 
other  than  the  California  Street  Cable  Railroad  Conpany." 

The  Company,  according  to  its  schedules  filed  in  the  Bank- 
ruptcy Court,  owes  1332,523.  ^225, 789  of  these  claims  represent 
the  prayers  of  damage  suits  filed  against  the  Company  arising  out 
of  the  operation  of  the  road.  Apart  from  ad  valorem  taxes  and 
license  fees  due  the  City,  the  only  claim  the  Company  lists  as  owing 
the  City  is  that  for  the  cost  of  the  construction  of  tracks  and 
street  over  the  Broadway  Tunnel  in  the  amount  of  $18,837  and  one 
Baall  claim  due  me  in  the  sum  of  $59,  plus  a  bill  due  the  Municinal 
Railway  in  the  amovint  of  $153. 

The  City  has  unliquidated  claims  against  the  Company  in  the 
added  sums  of  $11,14.00  as  an  estimate  of  the  immediate  pavement  re- 
pairs adjacent  to  company  tracks:  $l5»200  for  the  replacement  of 
basalt  block  pavement,  and  $7,028  as  a  contribution  from  the  Company 
to  the  City  in  the  Van  Dom  case. 


S'^ 


#3 

It  is  now  proposed  that  the  City  offer  the  Company 
through  the  Referee  in  Bankruptcy  the  sum  of  $138,000  in  accordance 
with  Resolution  No.  11,91+1  of  our  Public  Utilities  Commission, 
which  has  been  approved  by  the  Mayor,  and  is  before  the  Board  of 
Supervisors  for  its  approval.  Your  approval  of  the  transaction  is 
required,  as  claims  that  are  to  be  considered  in  the  deal  arise 
out  of  departments  of  which  you  are  the  head. 

You  have  expressed  doubt  as  to  the  legality  of  the  pro- 
posed transaction  and  are  apprehensive  that  it  may  constitute  a  gift 
of  public  funds* 

OPINION 

It  is  to  be  borne  in  mind  that  public  funds  may  nover 
legally  be  expended  for  other  than  a  public  purpose.  By  this  is 
meant  that  the  funds  of  the  municipality  could  not  be  expended  for 
the  benefit  of  some  private  person,  grrup,  corporation  or  organi- 
sation.  It  has  been  held  repeatedly  that  such  expenditure  of  funds 
would  violate  the  due  process  clause  of  the  ll+th  Amendment  of  the 
Federal  Constitution  and  a  similar  due  process  clause  of  the  Calif- 
ornia Constitution  (Article  I,  section  13) • 

Some  of  the  cases  supporting  this  well-known  principle 
are:  Green  v.  Frazler,  253  U.S.  233  l(>k   L.  Ed.  878);  Veterans' 
Welfare  Board  v.  Jordan.  I89  Cal.  12i|;  City  of  Oakland  v.  Williams. 
206  Cal.  315. 

Nothing  of  a  donation  to  the  California  Railway  is  evi- 
denced from  the  facts  submitted  in  the  agreement  proposed  by  the 
Public  Utilities  Commission  under  its  Resolution  No.  Il,9i4-1»  but  is 
a  bona  fide  effort  to  terminate  unliquidated  claims  held  by  the  City 
against  Company,  as  well  as  unliquidated  claims  of  the  Company 
against  the  City  plus  the  dismissal  of  a  lawsuit  presently  pending 
in  the  District  Court  of  Appeal.   In  the  absence  of  fraud,  when 
legal  proceedings  are  pending  the  parties  may  make  a  compromise  agree- 
ment   in  consideration  for  which  those  proceedings  are  dismissed. 
The  dismissal  of  such  proceedings  constitutes  consideration  for  the 
agreement. 

In  Rohrbacher  v.  Altken.  145  Cal.  I|.85»  the  Court,  at  page 
1^88,  has  the  following  to  say: 

"Where  legal  procoedlngs  have  been  instituted, 
and  the  parties,  after  investigation,  in  the  absence 
of  fraudf  make  a  compromise  agreement,  and  the 


■*-•> 


xfi£;^  .^^. 


proceedings  are  In  c^nsidoretlon  thereof  dismissed, 
the  dismissal  of  the  proceedings  constitutes  a  con- 
sideration for  the  agreement.  The  parties  cannot 
afterwards  make  the  agreement  dependent  upon  the 
question  as  to  whether  or  not  the  part^  could  have 
prevailed  in  such  proceeding.   If  S'^,  no  compromise 
agreement  would  be  valid.  Such  agreements,  in  the 
absence  of  fraud,  are  favored  and  sustained  by  the 
courts,  because  they  put  an  end  to  litigation,  and 
tend  to  produc3  peace  and  good-will," 

It  has  even  been  held  that  it  is  not  essential  tn  the 
validity  of  a  compromise  that  the  claim  in  dispute  be  a  valid  one. 
So  long  as  the  claimant  is  asserting  the  claim  in  good  faith,  a 
compromise  thereof  is  valid,  even  though  it  later  develops  tnat  the 
claim  was  not  well-founded. 

The  last  stated  principle  is  set  out  in  the  case  of 

Hamilton  v,  Oakland  School  District, 
219  Cal.  322. 

The  facts  of  this  case  arose  out  of  the  amount  actually  due  from  a 
contracting  firm  as  liquidated  damages  for  delay  in  completing  a 
building  for  the  Board  of  Education, 

In  the  Hamilton  case  the  Court  quotes  from  the  case  of 
Union  Collection  Co.  v.  Buckman,  150  Cal,  159,  at  p.  1632 

"  -^  i-f   ■!'<•  the  compromise  of  a  doubtful  claim  as- 
serted and  maintained  in  good  faith  constitutes  a 
sufficient  consideration  for  a  new  promise,  evon 
though  11  may  ultimately  be  found  that  the  claimant 
could  not  have  prevailedo   This  is  true  whether  the 
claim  be  In  suit  or  not,  <'e  a   -sc-," 

Thereafter  the  opinion  cites  additional  authorities  and  text. 

The  Hamilton  case  fvirther  goes  on  to  hold  that  motive  and 
consideration  are  different  things,  and  vrhere  In  that  case  it  V7a3 
the  motive  to  see  that  subcontractors  were  paid,  this  was  immaterial 
as  there  was  a  consideration  consisting  of  the  dispute  between  the 
contractor  and  the  board  which  was  sufficient  to  sustain  the  com- 
promise* 

To  the  same  effect  is  the  case  of  Armstrong  v.  Sacramento 
Valley  Realty  Co..  179  Cal.  61j.8, 


other  authorities  that  sustained  the  right  to  ccraproraise 
disputed  indebtedness  are  Morri  p  v,  Tatum,  I78  S»E.  16?;  People  v» 
City  of  Chicago.  l82  N.E,  I4.I9. 

MoQuillln  in  Volume  17,  3d  Ed.  Sec.  I4.8.I7,  at  page  120, 
states  the  followinRj 

"Where  an  appeal  is  taken  from  a  judgment  in 
favor  of  a  municipal  corporation,  or  the  time  for 
appeal  has  not  expired  the  action  is  still  pending 
and  is  as  much  a  proper  subject  of  ccmpromise  as  If 
no  Judgment  had  been  rendered." 

This  text  is  followed  by  numerous  citations  throughout  the  United 
States. 

In  addition  to  the  foregoing  authorities  there  is  a  com- 
prehansive  note  on  the  right  of  a  munici:iallty  to  compromise  claims 
in  its  favor  or  against  it  as  well  as  pending  actions,  and  Is  found 
In  15  A.L.R.  2d  (1951)  at  page  I362,  et  acq. 

As  to  whether  a  compromise  is  reasonable  or  unreasonable 
is  not  the  concern  of  the  Courts.  This  is  held  in  Oakland  v. 
Oakland  Water  Front  Co..  II8  Cal.  160,  at  p.  201,  where  it  is  stated: 

^  Vr  Vt  Ve  As  to  the  alleged  unreasonableness  of 
tho  compromise,  it  can  only  be  said  to  have  been  un- 
reasonable in  the  sanse  that  the  city  gave  up  tco 
much  and  kept  tco  little.  But  what  the  city  should 
exact,  or  concede,  in  making  the  compromise  was  a 
matter  confided  to  the  discretion  of  the  mayor  and 
council,  and,  in  tho  absence  of  fraud,  their  judg- 
ment is  conclusive." 

With  the  foregoing  principles  of  law  in  mind  it  is  proper 
for  us  to  examine  and  apply  them  to  the  existing  facts  presented  in 
Besolutlon  No.  11,  9i4.1  of  the  Public  Utilities  Commiesion. 

From  the  summary  of  debts  and  assets  file  d  by  the  Company 
In  the  Bankruptcy  Court  it  appears  its  total  indebtedness  including 
unliquidated  tort  actions  to  be  in  the  sum  of  $332, 523*  To  this 
su-n  is  to  bo  added  the  vmliquidated  claims  of  the  City  of  $11,14.00, 
♦15,2'^n  and  $7,028  described  in  the  statement  of  facts  which  would 
bring  the  total  indebtedness  of  the  Company  to  approximately 
♦375,000  and  to  this  sum  should  bo  added  a  conservative  figure  of 
'  f25;00?  for  fees  that  will  bo  charged  by  tho  Referee  in  Bankruptcy, 
I  Receiver,  Attorneys  for  tho  Receiver  and  Attorneys  for  the  Debtor 
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Company,  which  brings  the  full  indebtedness  cf  the  Company  presently 
to  approximately  $i|00,rOO. 

The  only  real  asset  that  the  Company  has  is  the  real  pro- 
perty that  the  City  seeks  to   acquire,  and  has  a  possible  value  of 
|l$0,000»   The  Compsiny  claims  as  an  additional  asset  a  right  of 
action  against  the  City  for  $1|00,000  occasioned  by  the  City  stopping 
the  operation  of  a  part  of  the  Company's  lines  when  it  was  about  to 
enjoy  the  increased  fares  frnm  ten  to  fifteen  cents  allowed  by  the 
State  Public  Utilities  Commission.   The  Company  also  claims  $100,000 
against  the  City  for  damages  suffered  by  it  in  throe  Superior  Court 
actions.  This  claim,  as  I  stated  orally,  cannot  be  determined  in 
dollars  and  cents* 

In  the  $i|00,OOG  claim  another  element  of  damage  that  might 
bo  UTfejOd  by  the  Company  is  City's  failing  to  complete  the  street 
work  at  Hyde  over  the  Broadway  Tunnel  "so  as  to  obstruct  the  rail- 
road as  little  as  possible,"  and  instead  of  it  being,  as  originally 
contemplated,  a  six-months'  Job  the  City  required  approximately 
eight  months  to  do  this  work.   It  further  might  be  urged  that  thus 
the  Company  was  unable  to  offer  a  going  concern,  a  fully  operating 
street  railway  to  some  person,  firm,  or  corporation  other  than  the 
City,  who  may  have  been  willing  to  pay  for  a  going  concern  but  not 
for  ono  that  suffered  for  a  period  of  eight  months  stoppage  of  ser- 
vice on  ono  of  its  lines. 

Let  us  now  turn  to  the  elements  of  probable  value  that  the 
City  offsets  under  the  proposed  plan  of  purchase*  Tax  items  may  be 
eliminated  from  our  ccnsideration,  as  we  have  deducted  these  from 
the  purchase  price.  The  rest  of  the  claims  total  approximately 
ISUiOCC,  all  of  which  are  unliquidated  and  we  do  not  knew  hew  much 
a  court  of  competent  Jurisdiction  would  allow  on  any  of  these  claims, 
but  let  us  assume  it  would  allow  thG  full  amount,  which  is  a  rash 
assumption.  If  we  were  to  present  these  claims  in  bankruptcy  wo 
would  only  receive  tho  percentage  allowed  all  of  the  creditors, 
which  may  very  readily  be  as  low  as  twenty  or  even  ten  per  cent, 
which  immediately  reduces  tho  value  of  the  City's  claims,  from  the 
Standpoint  of  dollars  end   cents,  to  $10,600  or  #5#i|00,  dependent 
upon  what  dividend  the  bankrupt  estate  may  pay. 

For  our  relinquishing  whatever  these  latter  sums  may  prove 
to  be,  and  paying  $138,000,  we  receive  real  property  confessedly 
worth  $150,000,  the  rolling  stock  and  all  other  operative  properties 
of  tho  Company. 

Obviously  the  City  would,  apsirt  from  the  financial  burden 
of  operating  the  railroad,  about  which  we  for  the  purpose  of  this 
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transaction  are  n'>t  concerned  in  view  nf  Section  119ol|  of  the  char- 
teri  profit  by  such  a  transaction.   In  ray  opinion  it  ecnstitutes  a 
valid  and  legal  consideration  f^r  -obtaining  from  Cf^mpany  a  dismissal 
cf  all  its  claims  against  the  City  after,  of  course,  legal  convey- 
ances of  its  'operative  pr'^perties  have  been  made. 

In  the'^ry,  a  jury  could  give  a  verdict  of  ^l^OOjOOr  against 
the  City  in  fav-^r  '^f  the  California  Street  Railway.   I  must  hast'^n 
to  add  that  I  do  not  believe  this  would  happen,  in  viev;  of  defenses 
we  have  in  mind,  including  the  possible  tardiness  of  filing  its 
claim  against  the  City;  nevertheless  the  same  might  have  a  very  sub- 
stantial value. 

Hence,  it  is  my  opini^^n  that  the  entire  transacti'^n  as 
outlined  in  Resolution  No.  ll,9ij.l  of  the  City's  Public  Utilities 
Oommissi'^n  is  valid  and  legal  in  all  respects  and  does  not  consti- 
tute a  gift  of  public  fvmds. 

Respectfully  submitted, 

DION  R.  HOm, 
City  Attorney. 


DRH 

To:     Mr.    Thomas  A.   Brooks, 

Chief  Administrative   Officer, 


OPINION  NO.    i|.38 
October  11,    19$1 


SUBJECT:      PIGHT  OP  DIIIECTOR  OF   PLANNING  TO  ACCEPT 
EhiPLOYMtNT  FROM   PRIVATE  FIRMS    OR   OTHER 
LirNICIPAL   GOVET^TMENTS. 

Dear  S'r: 

Tl-iis  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"On  a  number  of  occasions  I  have  been  asked  to 
serve  as  adviser  or  consultant  to  private  firms  engaged 
in  developments  outside  of  San  Francisco,  aid  local 
govei-nments  vhose  juriedictions  do  not  directly  relate 
to  or  border  San  Francisco. 

"I  am  writing  to  request  your  opinion  on  tho  question 
of  whether  I  may  accept  such  employments,  providing,  of 
course,  that  it  is  understood  that  I  would  do  so  other 
than  during  official  hours  cf  my  employment  as  Director 
of  Planning  for  the  City  and  County  of  San  Francisco,  also 
without  using  any  office  facilities  or  personnel  of  the 
Department  of  City  Planning. 

"Your  response  to  my  inquiry  and  your  official 
views  as  City  Attorney  on  the  question  which  is  the 
subject  of  this  letter  would  bo  greatly  appreciated." 

0  P  I  N  I_  0  N 

Section  li|2  of  the  Charter  of  the  City  and  County  of  San 
Francisco,  which  prohibits  certain  persons  from  accepting  outside 
work,  reads  as  follows: 

"Any  person  holding  a  salaried  office  under  tho 
city  Dnd  county,  Whether  by  election  or  appointment, 
who  shall,  during  his  toim  of  office,  hold  or  retain 
any  other  salaried  office  iinder  the  government  of  the 
United  States,  or  of  this  state,  or  who  shall  hold  any 
other  salaried  office  connected  with  tho  government  of 
the  city  end  county,  or  who  shall  become  a  member  of  the 
legislature,  shall  be  deemed  to  have  thereby  vacated  the 
office  held  by  him  under  the  city  and  county." 

It  will  be  noted  that  the  inhibition  is  against  any  person 
holding  a  salaried  offico,  by  either  election  or  appointment. 
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Section  116  of  the  Charter  provides  that: 

"The  plenninc  coimnission  shall  appoint  a 
director  of  planning  who  shall  hold  office  at 
its  pleasure  and  viio  shall  be  a  person  of  adequate 
technical  training  and  administrative  experience 
in  city  planning  ,  .  .  ,  " 

The  Director  of  Planning  being  a  person  holding  a  salaried 
office  by  appointment  vjould  therefore  come  under  the  inhibition 
of  vlU^  in  so  far  as  said  section  prohibits  such  a  person  from 
accepting  outside  work.   (Section  ij.?  Charter),   However,  ^ll\.2 
provides  that  a  person  coming  within  this  provision  may  not,  during 
his  term  of  office,  hold  or  retain  any  other  salaried  office: 

1)  under  the  government  of  the  United  States; 

2)  with  the  State  of  California; 

3)  with  the  government  of  the  City  and 
County  of  San  Francisco; 

I4.)   or  become  a  member  of  the  Legislature. 

In  your  request  for  opinion,  it  is  noted  that  tho  contemplated 
work  d.r<es   not  come  within  the  four  prohibitions  mentioned  above. 
There  is  no  prohibition  against  employment  by  a  private  firm  or 
omplo^Tnent  by  a  municipal  government  whose  jurisdiction  does  not 
directly  relate  to  or  border  San  Francisco.   It  is  assumed,  of 
course,  that  by  accepting  the  employment,  such  employment  ^^ri.ll  in 
no  way  conflict  with  the  duties  of  the  Director  of  Plo.nning;  that 
such  work  will  not  bo  performed  during  the  reguliir  hours  of  employ- 
ment and  that  the  acceptance  of  such  outside  w>  rk  wL  11  not  detract  . 
in  any  way  from  the  efficiency  of  the  work  performed  for  tho  City 
and  County  of  San  Francisco. 

It  may  bo  noted  in  passing  thot  the  Director  of  Planning 
holds  office  at  the  pleasure  of  the  Planning  Commission.   It 
therefore  would  appear  advisable  to  acquaint  the  Planning  Com- 
mission vdth  any  desire  to  engage  in  outside  work  before  under- 
taking to  perform  any  such  outside  work,  as  suggested  in  the 
request  for  opinion.   It  may  well  be,  for  reasons  best  known 
to  the  members  of  the  Planning  Commission,  that  the  solicitation 
or  performance  of  such  work  may  be  ob jectlonc.blo  to  them. 

You  are  theroforo  advised  that  should  there  be  no  objection 
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on  the  pert  of  tho  City  Planning  Coirunission,  thcro  is  no  In- 
hibition in  the  Charter  vrhich  wild  prohibit  the  Director  rf 
Planninc  fron  serving  as  adviser  or  consultant  to  private  firms 
onG"C-d  in  developments  eutsido  of  Sen  Frcncisco,  or  municipal 
govcramunts  whose  jurisdiction  do  not  directly  relate  to  or 
border  San  Francisco. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Dopcrtm-nt  of  City  Planning 
100  Larkin  Street, 
San  Francisco  2 

Attention:   Mr,  Paul  Oppermann 

Director  of  Planning 
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OPINION  NO.  439 
October  11,  1951 


SUBJECT:   V/ATER  DEPARTMENT  -  PROPOSED  REMOVAL 
OF  YARD  FROM  BRYANT  STREET  TO 
UNIVERSITY  MOUND  RESERVOIR  PROPERTY 

Dear  Sir: 

This  office  is  in  receipt,  as  follows,  of  a  request  for 
an  opinion: 

R  E  _Q  U  E  S  T 

"The  Water  Department  is  desirous  of  moving 
their  yard  from  its  present  location  on  Bryant 
Street  to  lands  that  are  a  part  of  the  University 
Mound  reservoir  property,  which  lie  east  of  the 
old  reservoir.  Certain  questions  have  arisen 
regarding  the  use  of  this  land  for  such  purposes, 
and  one  of  the  men  interested  in  the  purchase  of 
the  old  yard  property  has  sent  to  us  a  copy  of 
the  decision  of  Mr.  John  O'Toolo  (former  City 
Attorney)  made  under  date  of  Sept.  10,  1931. 

"We  request  that  you  advise  us  of  the  present 
status  of  this  previous  opinion  as  affected  by 
changes  in  the  law  since  the  time  the  opinion  was 
rendered." 

I  have  been  orally  informed  by  you  that  the  City  Planning 
Commission  does  not  look  with  favor  upon  the  consummation  of  yoiir 
plan.   It  appears- to  be  the  attitude  of  that  Commission,  and  its 
Executive  Officer,  that  the  use  of  trucks,  inevitably  required 
in  your  activities,  would  be  objectionable  in  the  neighborhood 
of  the  University  Mound  Reservoir,  The  general  locality  at  the 
University  Mound  Reservoir  is  at  present  zoned  as  First  Class 
Residential, 


OPINION 


In  the  above  quoted  request  for  opinion,  you  call  to  my 
attention  an  opinion  of  City  Attorney  John  J,  O'Toolo,  under 
date  of  September  10,  1931  (Opinion  No,  490)  in  which  Mr.  O'Toole 
held  that  the  zoning  laws  of  the  City  and  County  of  San  Francisco 
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do  not  apply  against  the  City  itself.   In  particular,  that 
opinion  relies  upon  Kubach  v.  McGuire  (1926),  199  Cal.  215.  In 
that  case,  the  Supreme  Court  held  that  a  zoning  ordinance  of 
Los  Angeles  limiting  the  height  of  buildings  in  a  certain  area 
did  not  govern  the  municipality  in  the  erection  of  its  City  Hall, 
for  the  reason  that  the  City  itself  was  not  named  as  a  person 
bound  by  the  ordinance. 

Although  the  City  Attorney's  opinion  deals  with  the  location 
of  an  incinerator  by  the  City  and  County  of  San  Francisco  and 
holds  that  such  incinerator  may  be  placed  anywhere  the  judgment 
of  the  City  officials  dictated,  irrespective  of  the  zoning  laws  of 
the  City  and  County  of  San  Francisco,  it  must  be  considered  that 
a  ruling  of  general  effect,  with  respect  to  all  municipal  proper- 
ties, was  thereby  enunciated.  The  opinion,  standing  by  itself, 
represents  the  law  today  were  it  not  for  certain  Charter  changes 
vrtiich  have  been  accomplished  at  a  date  subsequent  to  the  opinion. 
There  has,  of • course, bean  no  attempt,  so  far  as  the  zoning  laws 
are  concerned,  at  any  time,  to  amend  the  same  so  as  to  bind  the 
municipality  thereby. 

However,  since  the  date  of  that  opinion,  various  powers 
have  been  vested  in  the  City  Planning  Commission  which  presently  are 
enumerated  and  which  are  to  be  borne  in  mind  in  contemplation  of 
your  proposed  change, 

I  assume  that,  even  though  your  facility  is  designated 
as  a  "Yard",  it  would  be  necessary  to  effect  various  structural 
improvements  by  capital  expenditure  should  you  move  to  the 
University  Mound  location. 

Section  116.1  of  the  Charter,  which  section  was  adopted 
in  1948,  reads,  at  the  inception  thereof,  as  follows: 

"No  ordinance  or  resolution  vrfiich  deals  with 
the  acquisition,  extension,  widening,  narrowing,- 
removal,  relocation,  vacation,  abandonment,  sale, 
or  change  in  the  use  of  any  public  way,  transporta- 
tion route,  ground,  open  space,  building,  or 
structure,  the  subject  matter  of  which  has  not  been 
previously  reported  on  by  the  department  of  city 
planning  in  accordance  with  the  provisions  of  - 
sections  69,  69. 1.  72  or  116. 1  of  this  charter, 
shall  be  adopted  by  the  board  of  supervisors  unless 
and  until  such  ordinance  or  resolution  shall  have 
first  been  referred  to  the  department  of  city 
planning  and  a  report  rendered  thereon  regarding 
conformity  of  the  matter  involved  to  the  master  plan." 
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You  vd-ll  note  that  this  section  inhibits  the  av/ard  by  the 
Board  of  Supervisors  of  any  appropriation  unless  the  report  re- 
ferred to  has  been  made  by  the  Department  of  City  Planning,  You 
will  further  note  that  the  Department  of  City  Planning  has  no 
authority  to  act  legislatively  in  the  denial  of  such  appropriation 
and  that  the  Board  of  Supervisors  would  have  full  scope  to  over- 
rule any  objection  upon  the  part  of  the  Department  of  City 
Planning.  No  doubt,  the  requirements  of  the  above  Charter  pro- 
visions will  be  held  in  mind  by  you  in  the  formulation  of  any  plan 
by  which  your  Yard  will  be  moved  to  the  University  Mound  Reservoir 
location. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


ADT 


To:  Mr.  G.  W.  Pracy 

General  Manager  and  Chief  Engineer 
San  Francisco  V/ater  Department 
425  Mason  Street 
San  Francisco  1,  California 
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Opinion  No.  b^l^.0 
October  17,  1951 

SUBJECT:      INTERPRETATION   OF   STATE   HOUSING   ACT:      \\fHETiIER  CONVERSION 
IN   USE  OF   BUIIDING  FROM  DUELLING    TO   HOTEL  REQUIRES  ENTIRE 
BUILDING   TO  CONFORM  TO   PROVISIONS   OF  ACT  OR    ONLY  P.-IRT 
BEING   ALTERED. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

(REQUEST) 

"On  November  20,  1950,  an  application  was  filed  by 
Mr#  Kenneth  L,  Ball  for  a  building  permit  to  make  altera- 
tions to  a  building  at  2800  Scott  Street.   The  permit  was 
requested  for  a  certain  amount  of  work  to  convert  the 
building  from  a  one-family  dwelling  to  a  guest  house 
(hotel  occupancy)  of  22  rooms. 

"This  building  is  classified  by  the  building  code 
as  a  Type  3  building,  and  in  the  State  Housing  Act  as  a 
semi -fireproof  building.   The  application  was  disapproved 
by  the  Department  of  Public  Works  and  the  Fire  Department 
as  not  complying  with  certain  provisions  of  the  State 
Housing  Act.   An  appeal  was  taken  on  the  decision  by  the 
Director  of  Public  V/orks  and  the  Board  of  Permit  Appeals 
overruled  this  decision  and  ordered  the  permit  issued  with 
the  following  stipulations: 

"'That  Board  overrules  only  the  portion  requiring 
that  present  walls  and  ceilings  be  of  metal  lath  and 
plaster.   It  being  understood  that  all  new  walls  and 
ceilings  be  constructed  of  metal  lath  and  plaster.  All 
other  requirenents  of  Cental  Permit  Bureau  to  be  met.' 

"The  Department  of  Public  Works,  however,  refused  to 
issue  the  permit  because  the  stipulations  were  contrary  to 
provisions  of  the  State  Housing  Act,  the  Department  of  Public 
Works  contention  was  that  Sec.  15155  of  the  State  Housing 
Act  was  applicable  in  this  case  and  not  paragraph  (a)  of  Sec. 
1515^4-  as  contended  by  the  applicant.  Subsequently  the  owner 
withdrew  his  application  and  filed  a  new  application  for  the 
same  work  with  the  exception  of  addition  of  fire  escapes  and 
certain  new  work  to  be  metal  lath  and  plaster©  However,  no 
provision  was  included  to  metal  lath  and  plaster  the  walls 
eind  ceiling  as  required  in  Sec.  17303  of  the  Housing  Act. 
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"Sec.  1515U  of   the  State  Housing  Act  has  recently 
been  amended  and  It  is  the  owner' s  and  applicant' s 
opinion  that  the  Housing  Act  as  amended  permits  tne  en- 
forcing authority  to  waive  the  metal  lath  and  plaster 
requirement  If  sufficient  means  of  egress  are  provided, 
and  he  fxirther  contends  that  Sec,  15155  is  not  applic- 
able to  this  case* 

"Your  opinion  is  therefore  requested  on  the  follow- 
ing: 

"1.  Does  the  State  Housing  Act  as  amended  permit 
the  waiver  by  the  enforcing  authority  of  the  requirement 
of  metal  lath  and  plaster  as  called  for  in  Sect  17303? 

"2.  Are  the  provisions  of  Sec,  15155  applicable  to 
the  alteration  proposed  by  Mr.  Ball  to  be  made  to  2800 
Scott  Street?" 

OPINION 

Section  1515^4-  of  the  State  Housing  Act  was  amended  effective 
September  22,  195l»  and  now  provides  as  follows: 

"I5l5i|»  Except  as  otherwise  permitted  or  required 
by  this  part: 

"(a)   In  any  structural  addition  or  any  alteration, 
repair,  Installation,  or  change  in,  including  use  or  oc- 
cupancy, or  reconstruction  of,  any  building,  such  new  work 
shall  meet  all  of  the  requirements  of  this  part. 

"(b)   It  is  vmlawful  to  increase  the  percentage  of 
the  lot  occupied,  or  in  any  manner,  whether  by  sale,  con- 
veyance or  otherwise,  to  diminish  the  required  size  of 
yards,  courts,  passageways,  shafts,  windows  or  skylights, 
or  to  remove  any  required  sanitary  facility,  fire  protec- 
tion equipment,  device,  safeguard,  installation,  stairway, 
or  fire  escape,  or  to  obstruct  the  egress  from  any  building 
or  from  the  hallways,  passageways,  or  sMrways. 

"(c)   Minor  structural  additions,  alterations  or  repairs, 
when  approved  by  the  building  department,  may  be  made  with 
the  same  kind  of  material  of  which  the  building  is  construc- 
ted," 
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Section  15155  was  unaffected  by  the  1951  amendments  and  still 
reads  as  follows: 

"§15155*  Conversion  of  use  of  buildings.  Any  build- 
ing or  structure  not  erected  for  use  as  an  apartment  house, 
hotel,  or  dwelling,  which  is  converted  to  or  altered  for 
such  use,  shall  conform  to  all  the  provisions  of  this  part 
affecting  an  apartment  house,  hotel,  or  dwelling,  as  the 
case  may  be." 

Section  1515'+  which  is  general  in  terms  provides  that  "except 
as  otherwise  permitted  or  required  by  this  part"  the  new  work  shall 
meet  the  requirements  of  the  act.  Section  15155  refers  specifical- 
ly to  conversion  of  use  of  building  and  provides  that  the  building 
shall  conform  to  all  the  provisions  of  the  part. 

Here  we  have  a  conversion  of  the  use  of  a  building  so  the 
factual  situation  falls  squarelv  within  the  provisions  of  Section 
15155  which  "otherwise  requires"  that  the  entire  building  shall  com- 
ply with  the  provisions  of  Part  I  which  includes  Section  175039 
Section  15155  is  clearly  applicable.   This  would  follow  even  aside 
from  the  excepting  clause  of  Section  iS'^Sk   above  quoted  under  the 
general  principle  of  statutory  construction  that  where  there  are 
two  provisions  in  a  statute,  one  of  which  is  general  and  designed  to 
apply  to  cases  generally,  and  the  other  is  particular  and  relates 
to  only  one  case  or  subject  within  the  scope  of  the  general  pro- 
vision, then  the  particular  provision  must  prevail.   (SUTHERIAKD  - 
STATUTORY  CONSTRUCTION,  Vol.  II,  p.  715.) 

While  the  act  as  amended  in  1951  does  not  specifically  pro- 
vide for  a  waiirer  of  its  requirements  by  the  enforcing  authority 
except  for  buildings  operated  by  non-profit  corporations,  associa- 
tions or  organizations  exclusively  for  recreational  purposes  in  un- 
incorporated areas  (Section  I5l5l»3)  It  does  provide  in  Sections 
15159  and  1516O  for  the  approval  of  alternates. 

"15159.   The  provisions  of  this  part  are  not  intended 
to  prevent  the  use  of  any  material,  appliance,  installa- 
tion, device,  arrangement,  or  method  of  construction  not 
specifically  prescribed  by  this  part,  provided  any  such 
alternate  has  been  approved. 

"The  building  department  may  approve  any  such  alternate 
if  It  finds  that  the  proposed  design  is  satisfactory  and 
that  the  material,  appliance,  installation,  device,  arrange- 
ment, method  or  work  offered  is,  for  the  pxarpose  intended, 
at  least  the  equivalent  of  that  prescribed  in  this  part  in 
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quality,  strength,  effectiveness,  fire  resistance,  dura- 
bility, safety  and  for  the  protection  of  life  and  healtho 

"Tho  building  department  may  require  that  sufficient 
evidence  or  proof  be  submitted  to  substantiate  any  claims 
that  may  be  made  regarding  its  use»" 

"15160,  Whenever  there  is  evidence  that  any  material, 
appliance.  Installation,  device,  arrangement,  or  method 
of  construction  does  not  conform  to  the  requirements  of 
this  part,  or  in  order  to  substantiate  claims  for  alter- 
nates, the  building  department  may  require  tests  as  proof 
of  compliance  to  be  made  at  the  expense  of  the  ovmer  or 
his  agent  by  an  approved  agency," 

You  are  therefore  advised  that  It  Is  ray  opinion  that  you  may 
approve  an  alternate  to  the  requirement  of  metal  lath  and  plaster 
specified  In  Section  173^3  provided  all  the  conditions  specified 
In  Sections  15159  and  1516O  are  met,  and  you  are  further  advised 
that  It  la  my  opinion  that  Section  15155  of  the  act  is  applicable 
to  the  alteration  proposed  by  Mr,  Ball  to  be  made  at  2800  Scott 
Street, 

Respectfully  submitted. 


DION  R,  HOLM, 
TJB  City  Attorney, 

To:  Mr.  Sherman  P,  Duckel,  Director 
D apartment  of  Public  Works 

ec:  Mr,  Thomas  A,  Brooks 

Chief  Administrative  Officer 


Opinion  No,    I4|.l 
October  l8,   1951 

SUBJECT:      SIDEWALK  MAIOTENANCE,    STATE   OWNED 
PROPERTY,    LIABILITY  THEREFOR. 

Dear  Sir: 

I  am  In  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"I  submit  herewith  copy  of  letter  from  Mr,  James  S, 
Dean,  Director  of  F  inance,  State  of  California,  in 
which  he  claims  that  the  maintenance  of  sidewalks  in 
front  of  State  property  is  an  obligation  of  the  City. 

"Please  advise  me  - 

"(1)   Is  the  City  and  County  of  San  Francisco  liable 
for  the  maintenance  of  the  sidewalk  in  the  case  in 
question? 

"(2)   Is  the  City  and  County  of  San  Fraicisco  liable 
for  the  cost  of  construction  of  sidewalks  in  front  of 
State  property? 

"(3)  If  the  answer  to  (1)  and  (2)  Is  in  the  affirm- 
ative, does  it  apply  to  all  property  on  the  assessor's 
roll  which  is  marked  State  property  or  only  to  parcels 
which  are  in  use  in  connection  with  governmental  func- 
tions?" 

Mr.  Dean's  letter  reads  as  follows; 

"It  has  been  called  to  oxir  attention  that  the  sidewalks 
abutting  State  owned  property  bounded  by  Golden  Gate 
Avenue,  Larkln,  Polk  and  Redwjod  Streets  in  the  City 
and  Coxinty  of  San  Francisco  have  fallen  into  a  state 
of  disrepair  and  constitute  a  considerable  hazard  to 
pedestrians. 

"From  available  information  it  appears  that  the  side- 
walks in  question  are  under  the  Jurisdiction  of  the  City, 
since  neither  the  fee  title  to  the  underlying  land  nor 
the  sidewalks  themselves  are  owned  by  the  State.   Accord- 
ingly, I  am  advised  that  the  responsibility  of  making  such 
repairs  appe  ars  to  rest  with  the  City,   Although  an 
abutting  property  owner  ordinarily  would  be  financially 
responsible  for  effecting  the  repair  of  sidewalks  pursuant 
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to   Section  5610,   Streets   and  Highways   Code,    the 
Attorney  General   has   indicated  that  the   latter 
section  is   inapplicable   to   the   State   and   does   not 
confer   responsibility  upon  the   State    to  make    such 
repairs. 

"I   am  therefore   taking   this   opportunity   to   bring   the 
matter   to   your   attention  with  the  request  that   the 
aforesaid  sidewalks  be   repaired  at  tho   expense   of 
your   City  as   soon  as  possible." 

OPINION 

My  predecessor,  in  an  opinion  dated  September  17»  19l^.6,  held 
that  tho  City  and  County  of  San  Francisco  is  responsible  for  the 
maintenance  and  construction  of  sidewalks  along  the  frontage  of 
property  owned  and  used  by  the  State  of  California  for  public  pur- 
poses.  I  am  in  accord  with  the  conclusion  of  that  opinion.   The 
answe.-  to  questions  (1)  and  (2)  is  therefore  In  the  afilrmative. 

With  regard  to  your  third  question,  it  appears  to  be  well  set- 
tled that  the  City  and  County  would  be  liable  only  for  the  mainte- 
nance of  the  sidewalks  fronting  State  owned  property  that  is  used 
for  public  purposes.   As  stated  in  CITY  STREET  IMPROVEMENT  CO,  vs 
BEGENTS  OF  THE  UNIVERSITY  OF  CALIFORNIA,  153  Cal.  776,  at  page  779: 

"The  principle  is  vfell  established  that  where  any  of 
such  lands  are  not  directly  and  necessarily  used  for 
a  public  purpose  they  may  be  subjected  to  the  payment 
of  special  assessments  for  benefits." 

The  rule  stated  In  the  above  cited  case  is  that  such  State  ovm- 
ed  property  v;hen  actually  devoted  to  the  public  use  is  exempt;  other* 
wise  not.   This  decision  has  been  follov;ed  and  cited  v/ith  approval 
in  1  ATTORNEY  GENERAL'S  OPINIONS  k3S',    k   ATTORNEY  GENERAL'S  OPINIONS 
222  and  Ik     AITORNEY  GENERAL'S  OPINIONS  lj.6. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

EFTi 

To:  Dept,  of  Public  'forks 

Attn:   Mr,  Sherman  P,  Duckel,  Director 


Opinion  No.  L|i|.2 
October  19,  1951 


SUBJECT:   DIRECTOR  OF  PUBLIC  WORKS  MAY  MAKE 

FINAL  PAYMENT  ON  CONSTRUCTION  CONTRACT 
WHEN  CONTRACT  PROVIDES  FOR  RETENTION 
OF  $50,000  UNTIL  ACTUAL  WORKING  TEST 
HAS  BEEN  MADE  -  COMPLETION  PAYMENT  - 
SLUDGE  PLANTS  AT  I SLA IS  CREEK. 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows:    REQUEST 

"The  City  has  under  construction,  and  near- 
ing  completion,  two  treatment  plants  in  the 
vicinity  of  Islais  Creek  under  contracts  amount- 
ing roughly  to  $!|,500,000  and  $2,100,000  respec- 
tively. With  the  exception  of  final  operating 
tests  of  equipment,  contract  work  is  now  prac- 
tically complete.   Progressive  payments  have  been 
made  up  to  nearly  the  full  85  percent  of  the  con- 
tract price  which  is  permitted  vmder  the  terms  of 
the  specifications. 

"Neither  one  of  the  plants  can  bo  given  the 
required  operating  tests  at  the  present  time 
because  of  the  City's  failure  to  complete  other 
City  work,  and  as  a  result  the  necessary  sewage, 
sludge  and  water  required  for  testing  purposes 
are  not  available  and  will  not  be  available  for 
about  three  months  in  the  case  of  one  plant  and 
possibly  as  long  as  six  months  in  the  case  of 
the  other  plant. 

"The  possibility  that  this  delay  in  testing 
might  occur  was  foreseen  when  the  specifications 
were  written  for  these  two  jobs,  and  in  each  case 
a  special  provision  was  included  in  the  specifi- 
cations as  Section  3C  entitled,  'Tests,  Adjust- 
ments and  Operation,  '  reading  as  follov;s: 

"'An  authorized  representative  of  the 
company  (or  companies)  supplying  the  vari- 
ous items  of  equipment  shall  check  the  in- 
stallation and  adjust  and  test  tho  equipment 
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"•furnished  under  the  respective  items 
before  the  completion  of  the  contract. 
The  tests  shall  be  made  using  the  material 
for  which  the  equipment  has  been  designed 
to  handle  for  this  plant. 

"'As  soon  as  conditions  will  permit, 
the  City  will  place  the  entire  plant  in 
operation,  using  the  raw  sewage  from  the 
sanitary  sewer  in  Galvez  Avenue  and  dis- 
charging effluent  into  the  Phelps  Street 
outfall.   During  the  first  fifteen  (15) 
days  of  this  operating  period,  the  Con- 
tractor shall  furnish  sufficient  superin- 
tendence to  give  the  employees  of  the  City 
such  instructions  in  the  care  and  opera- 
tion of  the  equipment  as  may  be  necessary, 
shall  be  responsible  for  the  proper  opera- 
tion of  the  equipment,  and  shall  make  no 
claim  against  the  City  for  any  damage  to 
the  same  arising  from  its  operation.  The 
Contractor,  during  the  operating  period, 
shall  make  such  changes,  adjustments  or 
replacement  of  equipment  as  may  be  requir- 
ed to  make  the  same  comply  with  the  speci- 
fications or  to  replace  any  defective 
matorial. 

"'The  cost  of  electric  power,  chlorine 
and  water  during  the  fifteen  (15)  day 
operating  period  will  be  paid  by  the  City. 

"'In  the  event  raw  sewage  is  not  immedi- 
ately available  from  the  Galvez  Avenue  sewer, 
and  outfall  sewer  facilities  are  not  com- 
pleted in  P^-^los  Street,  then  the  City  will 
retain  Fifty  Thousand  Dollars  (^50,000)  from 
the  final  amount  due  the  Contractor  until 
successful  completion  of  the  operating  period 
as  described  heroin  before.   The  amount  with- 
held as  hereinabove  provided  shall  not  affect 
the  time  of  completion  or  of  tho  final  pay- 
ment due  under  the  provisions  of  these 
specifications  and  the  contract.  The  Engineer 
shall  give  a  certificate  of  successful  com- 
pliance with  tho  operating  requirements  after 
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"'the  completion  of  the  tests  and  there- 
upon the  amount  retained  shall  be  paid  to 
the  Contractor. ' 

"The  above  is  quoted  from  the  specifications 
for  one  of  the  contracts.  The  provision  contain- 
ed in  the  other  contract  is  identical  except  that 
reference  is  made  to  sludge  and  elutriation  water 
for  testing  purposes  rather  than  to  raw  sewage  as 
above.  Complete  copies  of  the  specifications  for 
both  jobs  will  be  furnished  you  if  desired, 

"The  City  Engineer  is  now  prepared  to  recom- 
mend acceptance  of  the  contract  work,  pursuant  to 
the  specifications,  and  on  his  recommendation,  I 
am  prepared  to  certify  that  contract  work  has  been 
completed  and  to  recommend  final  payment  of  all 
monies  due  the  Contractor  except  the  •^50*000  which 
is  to  be  retained  until  successful  completion  of 
the  operating  period.   In  certifying  the  acceptance 
of  the  plants  I  will  have,  in  addition  to  the 
recommendation  of  the  City  Engineer,  the  recommen- 
dation of  the  Consulting  Engineer  who  prepared 
the  Plans  and  Specifications  and  will  also  have 
certificates  from  the  suppliers  of  all  equipment 
to  the  effect  that  equipment  was  furnished  and  in- 
stalled strictly  in  accordance  with  the  specifica- 
tions. 

"Will  you  please  give  me  your  opinion  as  to 
whether  or  not  there  is  any  legal  objection  to  my 
recommending  and  the  Controller  paying  the  full 
amounts  due  under  these  eontracts  upon  my  certi- 
fication of  completion,  withholding  only  the 
$50,000  which  is  specified  to  be  retained  until 
completion  of  the  tests. 

"Since  both  of  our  contractors  aro  pressing 
for  final  settlement  of  their  contracts,  I  would 
appreciate  receiving  your  reply  as  soon  as 
possible ." 

OPINION 

Section  96  of  the  Charter  of  the  City  and  County  of 
San  Francisco,  which  deals  with  the  manner  in  which  progressive 
payments  are  to  be  made,  reads  as  follows: 

"Any  contract  may  provide  for  progressive  pay- 
ments, if  the  advertisement  for  sealed  proposals 
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"shall  so  specify.   No  progressive  payments  \in- 
der  any  contract  shall  be  made  which,  with  prior 
payments,  shall  at  any  time  exceed  in  amount 
ninety  per  cent  of  the  value  of  the  work  and 
labor  znd   materials  furnished,  and  no  contract 
shall  authorize  or  permit  the  payment  of  more 
than  ninety  per  cent  of  the  total  contract  price 
before  the  completion  of  the  work  required  by 
such  contract  and  the  acceptance  thereof  by  the 
head  of  the  department  concerned." 

Section  kS   of  the  Public  Works  Code,  which  may  be 

found  in  Part  II,  Chapter  X  of  the  San  Prand.  sco  Municipal 

Code,  outlines  the  conditions  which  must  be  present  before 

the  final  payment  under  a  contract  for  public  works  may  bo 

made,  provides: 

"Completion- Acceptance -Final  Payment,   The 
department  head  authorized  to  award  any  contract 
for  public  works  or  improvements  shall  be  respon- 
sible for  the  inspection  and  acceptance  of  such 
work  on  completion.   Such  acceptance  shall  bo  in 
writing  and  shall  include  the  cortificato  of  the 
department  head  concerned  that  the  work  covered 
by  the  contract  has  been  fully  and  satisfactorily 
completed  in  accordance  with  the  plans  and  speci- 
fications therefor.   Receipt  of  copy  of  such  accep- 
tance in  writing  shall  constitute  the  Controller's 
authority  to  complete  any  payments  due  the  con- 
tractor under  said  contract,  provided  that  the 
Controller  may  make  such  additional  investigation 
or  inspection  as  is  provided  by  Section  Q$   of  the 
Charter." 

Both  Section  96  of  the  Charter  and  Section  1].$   of  the 
Public  Works  Code  provide  for  the  final  payment  upon  certifi- 
cation by  the  department  head  that  the  work  has  been  satisfac- 
torily completed  in  accordance  with  the  plans  and  specifications. 
In  the  instant  case  the  department  head  is  the  Director  of 
Public  Works, 

It  is  not  unusual  to  provide  for  tho  withholding  of 
funds  for  a  specified  period  after  the  actual  completion  of 
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the  work . 

J.  M.  GRIFFITH  CO.  v.  LOS  ANGELES 

6  c.u.  119,  5U  P.  383. 

Within  the  charter  limitations  the  obligation  of  a 
municipality  to  perform  its  contract  is  the  same  as  that  of 
a  private  individual. 

PEOPLE  V.  BOND,  10  Gal.  5^3; 

14ETR0P0LITAN  LIFE  INS.  CO.  v,  DEASY, 
\\.l   Cal.  App.  667; 

PACIFIC  FINANCE  CORP.  v.  LYNWOOD, 
llil  Cal.  App.  509. 


A  municipality  may  not  repudiate  a  contract  merely  be- 
cause it  may  contain  conditions  which  prove  to  be  a  source  of 
inconvenience . 

HILL  V.  OXNARD,  ^6  Cal,  App.  62I4.. 

It  is  likewise  true  that  any  person  dealing  v/ith  a 
municipality  is  presumed  to  have  notice  of  any  limitation  of 
power. 

SOUTHWESTERN  INVESTMENT  CORP.  v.  LOS 
ANGELES,  72  Cal.  App.  2d  689; 

CORPORATION  OF  a:4ERICA  v.  DURHAM  MUTUAL 
WATER  CO.,  50  Cal.  App.  2d  337; 

ELLIS  LANDING  &  DOCK  CO,  v.  RICHMOND, 
70  Cal.  App.  720; 

WILLIAMS  BROS.  &  HAAS,  INC.  v.  SAN  FRAN- 
CISCO, 53  Cal.  App,  2d  ij.15. 

It  is  evident  from  the  foregoing  authorities  that  the 
Director  of  Public  Works  would  not  have  authority  to  insert  a 
provision  in  the  contract  which  may  be  contrary  to  either  the 
charter  or  an  ordinance  of  the  Board  of  Supervisors,  the 
ordinance  hot  being  in  conflict  with  the  charter.   However, 
such  does  not  appear  present  in  the  instant  case.   Section  96 
of  the  Charter,  as  well  as  Section  1|5  of  the  Public  Works 
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Code,  provides  for  the  final  payment  upon  a  certification 
by  the  Director  of  Public  Works  (in  the  instant  case)  that 
the  work  has  been  completed  in  accordance  with  the  plans 
and  specifications.   In  your  request  for  opinion  you  advise 
that  you  are  prepared  to  make  this  certification.   The  con- 
tractor would  thoreforo  be  entitled  to  its  payment. 

However,  as  a  matter  of  precaution,  there  has  been 
inserted  in  the  contract  a  provision  which  protects  the  City 
and  County  of  San  Francioco  over  and  above  the  requirements 
of  the  Charter  and  the  Public  Works  Code.   This  additional 
provision  provides  that  the  sxom  of  $50,000  shall  be  retained 
from  the  final  amount  due  the  contractor  until  it  has  been 
proven  that  the  plant  will  successfully  operate.   This  pro- 
vision becomes  pertinent  in  view  of  the  fact  that  there  is  no 
raw  sewage  at  the  present  time  with  which  to  test  the  plant. 
However,  neither  the  Charter  nor  the  Public  Works  Code  makes 
any  provision  for  an  actual  test  before  the  final  payment 
may  bo  made . 

As  outlined  above,  the  provisions  of  the  Charter  and 
the  Public  Works  Code  merely  require  a  certification  to  the 
effect  that  there  has  been  full  compliance  with  the  plans  and 
specifications. 

It  is  also  the  apparent  intent  of  the  contract  that  all 
bonds  and  policies  of  all  kinds  and  description  be  kept  In 
full  force  and  effect  until  such  time  as  the  actual  test  has 
been  made  and  the  sewage  treatment  plant  has  been  found  to  be 
without  defects. 

You  are  therefore  advised  that  there  is  no  legal  objec- 
tion to  the  making  of  the  final  payment,  excepting  therefrom 
the  s\im  of  $50,000,  upon  a  certification  by  you  that  nil  work 
has  been  performed  in  accordance  with  the  plans  and  specifica- 
tions; it  being  further  vmder stood  that  all  bonds  and  policies 
required  by  the  contract  bo  kept  in  full  force  and  effect 
until  comple  tion  of  the  final  tests. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 

TO:  SHERMAN  P.  DUCKEL,  Director 

of  Department  of  Public  Works 
260  City  Hall,  San  Francisco  2 

RJB 


OPINION  NO.  kkk 
October  19,  1951 

SUBJECT:   JOHN  M.  KtNNEDY  SALARY 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  Controller's  office  has  today  advised  that 
salary  warrants  for  the  payroll  periods  ending  July 
15th  and  July  3l3t,  for  John  M,  Kennedy,  Civil  Service 
Conimissioner,  have  not  been  released,   We  are  infonned 
that  the  Controller's  decision  to  withhold  release  of 
the  warrants  is  based  on  the  opinion  of  his  attorney 
that  the  appointment  of  Commissioner  Kennedy  was  illegal. 
We  are  also  asked  to  issue  instructions  cancelling  these 
8^  ary  vrarrants, 

"Commissioner  Kennedy,  follovdng  the  exoiration  of 
his  term  on  June  30,  19$1,  continued  to  serve  as  a  member 
of  the  Civil  Service  Commission,   Formal  re-appointment 
as  member  of  the  Civil  Service  Commission  was  made  on 
July  3I1  1951  by  Mayor  Robinson. 

"Your  opinion  is  requested  with  respect  to  Commissioner 
Kennedy's  right  to  compensation  for  his  service  as  a  member 
of  the  Civil  Service  Commission  during  the  month  of  July, 
1951." 

OPINION 

It  is  the  general  rule  that  where  there  is  no  expression  in 
the  statute  or  Charter  to  the  contrary,  a  public  officer  vrho 
continues  to  perform  the  duties  of  his  office,  and  holds  office 
beyond  the  term  for  vhich  he  was  qj pointed,  holds  that  office 
until  his  successor  is  selected  and  qualifies.   (Hartford  Ace. 
etc.  Co.  V.  City  of  Tulare.  30  Cal.  2,  632,  836;  People  v. 
Oulton,  2b  Cal.  iji;).   The  basis  for  the  rule  is  the  policy 
against  having  a  vacancy  in  public  office.   Such  a  public  officer 
"holding  over  is  not  a  mere  de  facto  officer;  he  is  a  de  Jure 
officer,  and  as  such  is  entitled  to  the  compensation  incident  to 
the  title  to  the  office.   (People  v.  Oulton,  supra). 

The  case  of  People  v.  Oulton,  supra,  is  directly  in  point. 
In  that  case  Stratton,  the  State  Librarian,  prayed  the  court  for 
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a  writ  of  mai  date  requiring  Oulton,  the  State  Controller,  to  issue 
his  warrant  on  the  Treasurer  for  the  sum  of  :-^100.8o  due  the  ap- 
plicant for  salary  as  State  Librarian  from  the  17th  to  the  31st 
days  of  March,  l865.   Stratton  was  the  duly  ep pointed  State  Librar- 
ian whose  four-year  term  expired  March  16,  l865.   No  successor  was 
appointed  or  qualified  during  the  period  from  March  17-3l3t,  l865, 
and  during  said  time  Stratton  held  over  and  performed  the  duties 
of  State  Librarian.   The  Supreme  Court  granted  the  writ  of  mandate 
on  the  ground  that  during  this  period  the  applicant  vas  the 
librarian  de  jure  and  not  merely  de  facto.   This  case  was  cited 
with  q)  proval  in  Hartford  Ace,  etc.,  Co.  v.  City  of  Tulare,  supra. 

In  the  instant  matter,  no  successor  to  Commissioner  Kennedy 
was  qj  pointed  or  qualified  during  the  month  of  July,  19^1. 
Commissioner  Kennedy  was  therefore  not  a  mere  de  facto  officer 
for  that  period;  he  was  the  de  Jure  Civil  Service  Commissioner. 

It  is  my  opinion  that  Commissioner  Kennedy  is  entitled  to 
compensation  for  services  rendered  as  Civil  Service  Commissioner 
for  the  month  of  July,  195l<  and  you  are  advised  accordingly. 

Respe  ctfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 


TO:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 

Attention  Mr,  V/illiam  L,  Henderson 

Personnel  Director  and  Sec'y 
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Opinion  No.    l^l^S 
October   19,    1951 

SUBJtCT:      NECESSITY  OP  i:-LECTION   ON   DISCONTINUANCE  OP  PORTION 
0?  hcLfxRLN   par::.    If'     NO   PROTESTS  MADE. 

Gentlemen: 

You  have  reauested  the  opinion  of  this  office  as 
follows: 

R  E  £  TT  L  S  T 

"At  its  meeting  held  on  August  27,  1951,  the  Board  of 
Supervisors  adopted  Resolution  No.  Il[;9l4.  (Series  of  1939), 
declaring  Intention  to  discontinue  and  abandon  the  use 
of  a  portion  of  McLaren  Park  as  a  public  park,   A  copy 
of  said  resolution  is   attached  hereto  for  your  ready 
reference. 

"The  provisions  of  the  Government  Code  of  the  State  of 
California,   under  which  proceedings  for  said  dls  contin- 
uance and  abandonment  are  being  taken.  Include  the 
following: 

"'Section  39U50.   Protests  nre  sustained  unless 
overruled  by  two-thirds  vote  of  the  legislative 
body.  The  legislative  body  may  sustain  protests 
as  to  one  portion,  and  overrule  them  as  to  another 
portion  of  park  land.   If  protests  are  overruled, 
the  legislative  body  may  adopt  an  ordinance  calling, 
and  fixing  the  date  of,  a  special  election  to  submit 
to  the  city  electors  the  question  of  discontinuance 
and  abandonment  of  the  use  of  p  rk  land  on  which 
protests  were  overruled.' 

"It  is  noted  that  the  section  quoted  above  provides  that 
the  ordinance  calling  a  special  election  may  be  adopted  if 
protests  are  overruled,  and,   further,  thot  the  question 
to  be  submitted  to  the  electors  is  one  of  discontinuance 
and  abandonment  of  the  use  of  p'.rk  land  on  which  protests 
were  overruled. 

"The  legislation  upon  which  said  Section  38i|50  is  based 
(Section  k   of  Detring's  ;-.ct  6375n,  Stats,  1927,  p.  7l3; 
amended  by  Stats.  1929,  p.  753;  Stats.  1935,  p.  1072) 
includes  the  following  sentence: 


#2 


"'In  the  event  th. t  no  protests  -re  rLCclvci  or  in 
the  event  th. t  sold  logislativc  body  overrules  all 
protests  by  a  two-thirds  vote  of  the  membors  thereof, 
such  legislative  body  shall  have  jurisdiction  to 
adopt  :\n   ordinance  to  call  a  special  election  :it 
r.  time  to  b^    therein  fixed  to  submit  to  the  qualified 
voters  of  such  municipal  corporation  the  proposi- 
tion of  the  discontinurjice  of  the  use  of  such 
park  land.' 
(Underlining  supolied.) 

"Since  the  substance  of  the  underlined  Language  is  not 
Included  in  Section  3QkS0   of  the  Government  dode,  a 
question  is   thus  presented  as  to  whether  the  Government 
Code  sections  now  in  effect  (38^^0-3814.62)  require  thrt 
Q  special  election  bo  called  in  the  event  tht  no 
protv^sts  against  the  proposed  discontinuance  <^d 
abandonment  arc  received  by  the  Bor.rd  of  Supervisors. 

"The  Board  will  mt-ct  to  hc^r  protests  on  October  8, 
195l>  cjad  it  will  bo   aporcclated  if  yaur  office  will 
prepare  and  submit  to  the  undersigned  on  or  before  that 
date  a  draft  of  the  ordinance  c-illing  for  a  special 
election  to  be  held  on  June  3>  1952,  and  to  be   consol- 
idated with  the  Direct  Primary  Election  to  be  held  on 
thrt  dojf    together  with  advice  as  to  whether  enactment 
thereof  is  necessary  should  no  protests  against  the 
proposed  discontinuance  and  abandonment  be  received." 
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Section  l+l.l  of  the  charter  relates  to  the  subject  of 
your  inquiry  and  is  as  follows: 

"Notwithstanding  any  other  provisions  of  this  charter, 
whenever  lands  which  are  or  shall  be  used  or  intended 
for  use  for  parks  or  squnros  are  no  longer  needed  for 
prrk  or  recreational  ourposes,  such  lands  may  be  sold  or 
otherwise  disposed  of,  or  their  use  for  park  purposes 
may  bo  'abandoned  or  discontinued;  provided  th-^t  nothing 
herein  shall  be  construed  to  authorize  the  di3contlnu0nce 
or  abandonment  of  the  use  of  such  lands,  or  nny  change  in 
the  use  thereof  which  will  cause  the  reversion  of  such 
l?nds  to  private  ownership,  or  cause  the  forfeiture  of 
the  ownership  thereof  in  fee  by  the  City  and  County  of 
San  Francisco,  or  as  authorizing  the  discontinuance 
of  the  use  of  park  lands  acquired  in  any  proceeding 
wherein  a  local  assessment  based  on  benefits  was  or 
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"shall  be  levied  to  provide  funds  for  such  acquisitlDn; 
and  provided  further  th'^-t  the  general  Ir.ws  of  the  Statu 
of  California  authorizing  municipGl  corporations  to 
abandon  or  to  discontinue  the  use  of  lend  for  park  purposes, 
authorizing  the  sale  or  other  disposition  of  such  lands, 
and  providing  procedures  therefor  and  for  matters  relating 
thereto,  shall  be  applicable   to  the  ^ity  and  County 
of  San  Francisco  and  to  all  lands  held  or  used  by 
it  for  park  purposes  and  shall  govern  and  control 
exclusively  in  rcsoect  thereto," 

This  charter  provision  purports  to  do  thrci.  things  with 

reference  to  its  subject  matter.   First,  it  grants  the  power  to 

act.  Second,  it  provides  thnt  that  gr-^nt  of  power  shall  be  in 

accordance  with  related  generrl  state  law.   Third,  the  section 

provides  also  th^t  the  procedure  to  be  used  shall  be  that  of 
gener::l  state  law. 

The  section  therefore  makes  applicable  to  action  for  dis- 
continuance of  use  as  a  public  p-ork  of  the  described  portion  of 
McLaren  Park  the  general  state  laws  relating  to  the  discontinuance 
of  parks.   In  this  instance  these  laws  are  codified  as  Govermuont 
Code  Sections  38Ui+0  to  38I4.62. 

These  sections  apply  because  they  provide  the  .^nly  method 
vAiereby  the  use  of  city  lands  as  a  public  park  may  be  discontinued 
-  which  lands  were  theretofore  dedicated  or  placed  in  such  use 
by  thu  city.  The  prrticular  portion  of  the  land  called  McLaren 
Park  which  is  described  in  the  resolution  accompanying  your  request 
is  of  this  chnracter. 

Section  38^0,  Gov*    Code,  as  amended  in  195l»  provides 
as  follows: 

"A  city  may  discontinue  and  abandon  the  use  as 
a  public  park  of  any  land  owned  in  fee  by  it  and 
dedicated  or  placed  in  such  use  by  such  city,  and 
thereafter  dispose  of  the  land,  pursuant  to  this 
article," 

This  article  provides,  with  one  minor  exception,  for 
discontinuance   of  public  park  use  of  city  lands  so  dedicated  or 
used,  by  only  one  method.   That  method  is  by  a  majority  vote  at 
a  special  election.   The  Board  of  Supervisors  is  given  no  power 
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to  pas3  legislation  effecting  a  discontinuance  of  public  park 
use  in  this   type  of  case,  even  though  there  itiny  be  no 
protest  n.t   the  time  of  hearing. 

■J^he  sole  exception  contained  in  the  article  to  the 
rcquir  mcnt  of  a  special  election  is  th.t  ontained  in  Section 
38U41*   It  relates  solely  to  the  exchange  of  a  minor  portion  jf 
a  park  for  an  equal  or  greater  area  or  value  of  privately  owned 
land  contiguous  to  the  park. 

The  words,  "In  the  event  that  no  protests  art,  received," 
as  you  point  out,  were  contained  in  the  act  codified.   They  were 
omitted  from  the  .codification  of  the  context  of  this  langu':ge 
In  Section  38i4.50,  Gov.  Code. 

Section  10331»  Gov.  Code,  relating  to  the  codification 
of  state  statutes,  provides  thnt  the  work  of  the  Code  Commission 
shall  include  "such  restatement  as  will  best  serve  clearly  and 
correctly  to  express  the  existin-  provisions  of  law,"  Since 
there  is  no  evidence  of  an  intention  to  ch-^nge  the  law  to  prohibit 
an  election  if  thc^re  was  no  protest  and  since  no  power  was  given 
the  legislative  body  to  discontinue  the  use  of  land  for  park 
purposes  if  there  wcs  no  protest,  I  must  conclude  th-:^t  the  pro- 
visions of  the  existing  law  were  intended  to  be  continued  in 
force  in  the  codified  law  in  this  regard. 

You  are  therefore  advised  that,  if  there  are  no  protests 
or  protests  ire  not  sustained  as  to  all  of  the  land  described 
in  the  resolution,  the  Board  may  enact  an  ordinance  calling  a 
special  election  to  determine  the  question  of  discontinuance  as 
set  forth  in  Section  38^50,  Gov.  Code.  I  understand  that  you 
have  now  received  a  protest  prior  to  the  time  set  for  hearing 
and  that  as  to  the  hearing  set  for  October  8,  1951,  your  inquiry 
has  become  moot.   A  resolution  overruling  protests  and  Ji 
ordinance  calling  a  special  election  have  already  been  sent  to 
you. 

Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney 

To:   Board  of  Supervisors 

Attn:   John  R.  McGrnth,  Clerk 


OPINION  NO.  i|l|6 
October  25,  1951 


SUBJECT:   TRIP  OF  MEMBERS  OP  DRILL  TEAM  OF 
FIRE  DEPARTMENT  TO  NEVADA'S  AD- 
MISSION DAY  CELEBRATION. 


Dear  Sir: 


This  office  ia  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"A  telegram  has  been  received  by  Mayor  Elmer  E, 
Robinson  from  the  Governor  of  the  State  of  Nevada,  invit- 
ing the  Drill  Team  of  the  San  Francisco  Fire  Department 
to  participate  in  the  celebration  of  Nevada's  Admission 
Day  in  Carson  City,  Nevada,  on  October  31,  1951  and, 
unless  legal  obstacles  prevent,  it  is  desired  to  accept 
this  invitation, 

"Section  36  of  the  Charter  oermlts  officers  and 
members  of  the  fire  department  to  exchange  wfttches  with 
permission  of  the  Chief  of  Department  and  the  actual 
work  watches  of  the  men  could  be  covered  in  this  manner, 

"The  question  is: 

"(a)  Can  the  members  of  this  drill  team,  while 
technically  on  duty,  be  detailed  out  of  the  State  for 
this  purpose? 

"(b)  V/ould  the  provisions  of  the  Retirement 
System  cover  these  men  in  the  event  of  a  serious 
accident?" 
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OP IK ION 

I  have  examined  the  vsrlous  sections  of  the  Charter  and 
the  Stete  law  with  resard  to  the  ripht  of  the  drill  team  of  the 
San  Francisco  Fire  Department  to  participf-.te  in  the  celebration  of 
Nevada's  Admission  Day  in  Carson  City  on  October  31 »  1951. 

I  can  find  no  legal  basis  for  an  officially  sponsored  trip 
by  the  City  under  the  circumstances  mentioned. 

With  respect  to  question  (a),  you  st2te  that  you  desire 
to  know  vdiether  the  members  of  the  drill  teem  while  on  duty  may  be 
detailed  outside  the  strte  for  the  purposes  of  the  celebration. 
There  is  no  charter  -^revision  or  statute  authorizing  such  a  detail. 

With  respect  to  question  (b),  it  is  apparent  that  the  mem- 
bers of  the  drill  team  would  not  be  covered  in  connection  with  in- 
juries incurred  on  such  a  trip  as  they  would  be  off  duty. 

However,  if  the  members  of  the  drill  team  of  the  3an 
Francisco  Fire  Department  desire  to  get  together  on  their  own  time 
and  rt  their  own  expense,  I  can  see  no  reason  wiiy  this  cannot  be 
done,  but  there  would  be  no  liability  on  the  oart  of  the  City  in 
such  a  case,  nor  would  there  be  any  official  connection  with  the 
City  and  County  government. 

It  is  true  that  Section  36  of  the  Charter  permits  officers 
and  members  of  the  department  to  exchange  i>ratches  with  the  permis- 
sion of  the  Chief  of  the  department  and  that  the  actual  work  watches 
of  the  men  could  be  covered  in  this  manner,  but  if  this  were  done, 
the  men,  while  away  on  the  trip,  would  be  acting  in  their  private 
capacity  and  not  as  officers  or  employees  of  the  City  and  County 
of  San  Francisco. 

You  are  advised  accordingly. 

Respectfully  submitted, 

Mr.  Edward  P,  Vfalsh  DION  R,  HOLM 

Chief  of  Department  City  Attorney 

WAD 
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OPINION  NO.    Iji;? 
October  26,    1951 

SUBJECT:      WORKING  CONDITIONS  AS  A   PART 
OF  SALARY  STiJIDARDIZATION 
ORDINANCE. 

Gentlemen: 

You  have  requested  an  opinion  of  this  office  as  follows: 

REQUEST 

"(a)  Should  those  sections  of  the  Annual 
Salary  Ordinance  dealing,  vjith  the  working  con- 
ditions of  employees  be  included  and  made  part 
of  the  Salary  Standardization  Ordinal  ce? 

"(b)   Is  the  date  of  January  l5th,  as  provided 
In  Section  1^1  of  the  Charter,  for  the  submission 
of  cornoensation  schedules,  mandatory  during  years 
other  than  the  fifth  year  periods  during  which  a 
salary  survey  must  be  made,  or  may  a  later  date  be 
provided?" 

OPINION 

(a)   In  answering  your  inquiry  respecting  the  inclusion  in 
the  salary  standardization  ordinance  of  sections  of  the  annual 
salary'  ordinance  dealing  with  working  conditions,  I  assume  you 
are  referring  to  such  ordinal ces  as  may  be  enacted  in  the  future 
and  to  the  subject  matter  relating  to  working  conditions  rather 
than  the  specific  sections. 

The  qaestion  arises,  first,  as  to  vrhat  is  meant  by  working 
conditions.   Frequently,  the  subjects  of  paid  holidays,  premium 
pay  on  night  diifts,  overtime  pay  and  vacation  pay  are  referred 
to  as  workinn  conditions.   They  are  said  in  Adams  v.  Sai  Francisco, 
9L|.  A.C.A.  616,  211  P.  2d  368,  to  "have  some  remote  relation  to 
'working  conditions,'"   It  is  true  that  they  do,  but  they  ere 
important  in  connection  with  your  inquiry,  not  because  they  have 
to  any  extent  the  character  of  working  conditions,  but  for  the 
reason  that  they  are  part  of  the  rate  of  pay. 

Sections  1$1  and  151.I  of  the  Charter  require  a  salary 
standardization  ordinance  vrhich  shd.  1  set  forth  "all  salaries, 
wages  and  compensations  of  everj-  kind  and  nature,  exceot  pensions 
or  retirement  allovrai  ces."   These  sections  make  no  requirement 
as  to  working  conditions  as  such  any  more  thai  does  Section  151.3» 
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viiich  sets  forth  a  procedure  for  fixing  the  "rate  of  pay"  for 
certain  classes.   The  sections  do  require,  however,  the  setting 
forth  of  the  entire  wage  structure,  just  as  that  is  required  in 
fixing  the  "rate  of  pay"  under  Section  151.3. 

The  cases  of  Adams  v,  Wolff.  Qk   C.A.  2d,  k3S,    190  P.  2d  665, 
and  Adams  v.  City  and  County  of  Saa  Francisco,  supra,  are  inform- 
ative as  to  vrhat  composes  the  wage  structure.   They  hold  that 
night  shift  premiian  pay,  holiday  pay  and  vacation  pay  are  part  of 
that  structure;  that  sick  leave  pay  or  disability  leave  pay  are 
not.   The  logic  as  well  as  the  conclusions  of  these  cases  must 
govern  in  the  orocess  of  salary  standardization,  with  the  excer)tion 
of  course,  of  the  subject  of  vacations,  vhich  is  treated  in  a 
separate  section  of  the  Charter,  No.  I5l.i4-.   All  parts  of  the  wage 
structure  must  be  included  in  the  salary  standardization  ordinance. 

(b)   The  date  of  Janviary  15th  relates  only  to  "January  l5th, 
I9UI4.  and  every  five  years  thereafter,"  as  stated  in  Section  l5l« 
To  relate  it  to  the  succeeding  phrase,  "and  more  often,"  vould  be 
to  import  a  limitation  vhich  is  not  expressed.   There  is  no  in- 
tention to  indicate  here  vrhether  the  date  of  January  l5th  is 
mandatory  or  directory  in  relation  to  the  years  to  which  it  ap- 
plies.  If  this  date  is  too  early  to  allow  a  full  and  current 
report  on  wage  changes  a  more  satisfactory  date  should  be  prescribed 
by  charter  amendment. 

You  are  therefore  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 


Attention  Mr,  John  R,  Mc&rath 
Clerk. 
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OPINION  NO.  kkS 
October  25»  1951 


SUBJECT:   ART  COMMISSION  -  REGISTRATION  OF 
NAME  "SAN  FRANCISCO  POPS." 


Dear  Sir: 

I  have  received  your  request  for  opinion  as  follows: 

REQUEST 

"Mr.  Harold  Zellerbach  has  suggested  that  I 
take  up  with  you  the  registration  of  the  name 
'San  Francisco  Pops'  for  the  Art  Commission's 
concerts,  and  requested  that  you  take  the 
necessary  procedure  to  insure  our  usage  in 
San  Francisco. 

"As  you  know,  the  Art  Commission  this  year 
has  given  eight  Pop  concerts  with  the  San  Fran- 
cisco Symphony  Orchestra.   The  programs  for 
these  concerts  are  of  a  light  semi-classical 
nature.   The  word  'Pops'  is  derived  from  the 
adjective  'popular, '  well  known, '  'familiar, ' 
•in  demand,'  etc.,  and  adequately  describes  this 
type  concert. 

"As  the  Commission  intends  to  continue  with 
this  type  concert,  we  are  particularly  anxious  to 
have  exclusive  use  of  the  words  'San  Francisco 
Pops'  concerts." 

OPINION 

The  name  cannot  be  registered  as  a  patent,  trademark, 
trade  name,  copyright  or  fictitious  name,  and  there  is  no 
other  provision  in  the  California  or  Federal  statutes  relative 
to  such  registration. 

It  may  be  that  if  a  competitor  in  the  same  field 
uses  the  same  name  and  attempts  to  deceive  the  public,  that  a 
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court  would  Issue  an  injunction  restraining  the  competitor 
from  using  said  name.   It  would  depend  upon  the  facts  and 
circumstances  extant  at  the  time  the  problem  arose,  if  at 
all. 

You  are,  therefore,  advised  accordingly. 
Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 


TO:   MR.  JOSEPH  H.  DYER,  JR. 

Secretary,  Art  Commission 
61  Grove  Street 
San  Francisco  2 


cc:      MR.    HAROLD  ZELLERBACH 

President,  Art  Commission 
S3k   Battery  Street 
San  Francisco  11 


CWH 


C   i. 
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Opinion  No,  l^l^9 
October  25,  1951 

SUBJECT:   CITY  PLANNING  COMMISSION'S  JURISDICTION  OVER  PROPERTY 

OP  DECEASED  APPLICANT. 

Dear  Sir: 

T'lis  office   is   in  receipt  of   your   request  for    an  opin- 
ion as  follows: 

REQUEST 

"We  have  been  directed  by  the  City  Planning  Commission 
to  request  your  opinion  as  to  the  legal  status  of  a 
zoning  proposal  (Z-51.60)  now  pending  before  it. 

"On  August  3,  1951,  one  Ellis  W.  Levy  made  application 
for  reclassification  of  property  owned  by  him  from  Com- 
mercial to  Light  Industrial.   The  public  hearing  was 
held  on  September  6th,  and  the  case  was  taken  under 
advisement.   Two  weeks  later,  the  case  was  reached  on 
the  agenda,  but  in  the  meanwhile,  the  applicant  had 
passed  away, 

"Inasmuch  as  the  Commission's  decision  would  have  sub- 
stantial effect  one  way  or  the  other  upon  the  proporty 
of  an  applicant  now  deceased,  the  question  arose  as  to 
whether  the  case  can  properly  be  acted  upon.   No  repre- 
sentative of  the  estate  has  communicated  with  this 
office, 

"Under  these  circumstances,  does  the  Commission  have  the 
right  to  approve  or  disapprove  the  proposal,  or  has  it 
lost  jurisdiction? 

"Is  the  Commission  required  to  await  the  appointment  of 
an  ndministrator  or  to  commvinicate  with  the  heirs  before 
deciding  ths  case? 

"The  Commission  will  be  grateful  for  your  advice  as  to 
what  the  proper  procoduro  in  this  instance  would  be," 

OPINION 

An  application  for  reclassification  of  property,  from 
coraraorclal  to  light  industrial,  is  a  request  that  the  City  Plan- 
ning Commission  change  the  zone  for  which  the  property  may  be 
used.   The  action  of  the  Commission  involves  the  property  directly, 
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This  office  has  on  several  occasions  advised  you  as  to 
the  manner  in  which  an  application  pending  before  your  Commission 
may  be  dismissed,   (See  Opinion  No.  778,  April  5»  1931+;  Opinion 
No.  88o,  May  29,  1935*  of  my  predecessor  John  J.  O'Toolo,  and  my 
Opinion  No.  3U-1,  March  5»  195l»)   In  these  opinions  it  was 
pointed  out  that  once  the  proceeding  is  instituted  through  an 
application,  a  public  interest  is  created  and  this  public  inter- 
est then  becomes  the  paramount  matter  of  consideration  by  your 
Commission.   No  different  rule  should  apply  to  thu  facts  presented 
in  this  request,  and  your  Commission  has  not  lost  jurisdiction 
by  the  death  of  the  applicant,  since  its  jurisdiction  is  over 
the  land  and  improvements.   All  that  is  before  the  Commission  is 
the  approval  or  disapproval  of  the  application.   The  property  has 
not  chanped  and  still  exists  and  therefore  you  must  decide  the 
question  in  the  usual  manner. 

I  therefore  advise  you  that  the  Commission  is  not  under 
any  duty  to  await  the  appointment  of  an  administrator,  and  may 
act  on  the  application  in  accordance  with  its  established  proced- 
ure. 

Since  receipt  of  your  original  request,  which  I  have 
answered  above,  I  have  received  additional  information  from  you 
to  the  effect  that  Bemico  M.  Levy  has  been  appointed  executrix 
of  the  last  will  and  testament  of  Ellis  W.  Levy,  deceased,  and  at 
the  present  time  seeks  to  be  substituted  as  a  successor-applicant 
in  the  proceedings  presently  before  you.   This  information  in  no 
way  alters  the  conclusions  that  I  have  already  reached  in  this 
opinion.   Under  the  law,  an  executrix  is  the  personal  represent- 
ative of  the  deceased,  and  would  be  a  proper  party.   (See  11-A, 
Cal  Jur,  p.  70,)   Her  name  in  her  representative  capacity  should 
bo  substituted  for  that  of  the  deceased  applicant  in  the  proceed- 
ings concerning  the  ro-zoning  of  the  property  in  question. 

Respectfully  submitted, 

DION  R.  HOLM, 
BJW  City  Attorney 


To:   Mr.  Paul  Oppermaim,  Director 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2,  California 


Opinion  No.  /4-50 
October   25,  1951 


SUBJECT:   UNDERPINNING  OF   BUILDINGS 
ADJOINING  PROPOSED 
ST.  MARY'S  GkRuGK. 


Gentlemen: 


This  office  is  in  receipt  of  your  request  for  an  opinion 
regarding  questions  raised  in  an  attached  letter  which  is  quoted 
as  follows: 

"The  plan  we  have  developed  for  the  construction 
of  parking  facilities  under  St.  Mary's  Park  and 
adjoining  city-owned  property  contemplates  foun- 
dations and  other  portions  of  the  structure  extending 
below  the  ground  level  where  the  city  property  ad- 
Joins  property  privately  owned  fronting  on  California, 
Kearney  and  Pine  Streets, 

"The  cost  of  underpinning  the  foundations  of  the 
existing  buildings  along  these  property  lines  is  a 
substantial  amount  and  in  order  for  us  to  prepare  our 
estimate  of  the  cost  of  constructing  the  proposed 
parking  facilities,  it  is  necessary  for  us  to  know 
that  the  City  and  County  of  San  Francisco  will  arrange 
with  the  owners  of  the  adjoining  property  for  these 
owners  to  underpin  their  buildings  to  a  depth  of 
twelve  feet  as  required  by  the  State  law,  or  pay  for 
this  portion  of  the  underpinning.   It  is  understood 
that  the  underpinning  beyond  the  twelve  foot  depth  must 
be  taken  care  of  by  the  bidder  as  a  part  of  the 
construction  cost  of  the  proposed  parking  facilities." 

OPINION 

It  is  apparent  that  the  necessity  for  making  arr9ngements 
with  owners  of  land  contiguous  to  land  owned  by  the  City,  for  the 
purpose  of  enabling  such  owners  to  take  measures  to  protect  the 
same  from  any  damage  vrtiich  could  occur  as  the  result  of  excavating 
alongside  of  such  owners'  property,  will  not  arise  until  a  success- 
ful bidder  becomes  the  lessee  of  such  City-owned  land. 
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In  such  event  it  Is  the  Intention  of  the  lessors,  being 
the  City  and  the  Recreation  and  Perk  Commission,  as  indicated  in 
the  Call  for  ^Ids  heretofore  pu'llshed  and  in  the  proposed  form 
of  Lease  which  the   successful  bidder  would  execute,  th:.t  the 
lessee  shall  assume  the  full  and  complete  obligation  of  all  tasks 
or  reouiremcnts  in  connection  with  the  excavation  of  the  land  and 
the  construction  of  the  contemplated  garage. 

Said  obligation  Includes  not  only  the  cost  of  any  excava- 
tion Involved  but  also  such  connected  duties  as  compliance  with 
local  and  state  laws  applicable  thereto. 

In  arriving  at  my  opinion,  I  have  in  mind  the  following 
matters  and  lews  which  govern  this  question. 

(a)  The  Call  for  Bids.  §2: 

"The  successful  Bidder,  as  part  of  the 
consideration  for  the  Lease,  must  --  and  at 
its  own  expense  clear  all  land,  excavate, 

(b)  The  Lease,   §U.A.: 

"Lessee  shall  furnish  a  bond  to  the 

Lessors  in  the  sum  of  #200,000  

guaranteeing  the  faithful  performance  of 
necessary  excavating,  ." 

(c)  The  Lease.  §1|.B.: 

" Lessee  shall  furnish  a  corpomte 

surety  bond  in  a  sum  not  less  than  50  per 
cent,  of  the  amount  of  the  contract,  for 
the  construction  of  the  work  described 
herein,  -  — ." 

(d)  The  Lease,  §5: 

"Lessee  covenants  and  ogrccs  to  commence 

clearing  any  and  all  property  involved  herein, 

to  excavate  and  to  commence  construction  of 

the  garage  structures  all  at  its  own  expense 
II 
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(e)  The  Lease.   §5: 

"The  structures  must  comply  with 

building  codes,  rules  and  regulations 

of  the  City  and  County  .   Lessee,  at  its 

own  expense,  shall  obtain  all  necessary 
permits  from  government  agencies  requiring 
same . " 

(f)  The  Lease.   §10: 

"Lessee  assumes  all  risks  and  hazards  in 

connection  with  the  ,  excavating,  —  on  the 

demised  premises  --  and  hereby  covenants  and 
agrees  to  indemnify  and  hold  harmless  the  (^ity 
and  County  of  San  Francisco,  the  Recreation 
and  Park  Commission  --  from  and  against  all 
liability,  loss,  damage,  judgment  and  expense 
arising  from  injury  to  or  death  of  persons 
whomsoever  and  loss  of  or  damage  to  property  whatso- 
>ever  occasioned  in  whole  or  in  part  by 
the  acts  or  omissions  of  Lessee  --  or  resulting 

from  or  occasioned  by  the  excavating, 

of  the  demised  premises  by  Lessee, 

Irrespective  of  negligence;  ." 

(g)  The  Lease,   §l8: 

"Lessee  mpy  at  Lessee's  option  lawfully 
use  for  the  purposes  of  the  garage  structures 
the  subsurface  areos  under  the  sidewalks 
adjoining  fjid  fronting  on  the  demised  property 

.   Lessee  shall  be  solely  responsible  for 

securing  necessary  permits  and  complying  with 
necessary  conditions  imposed  upon  such  use  by 
any  governmental  agency  or  department  ." 

(h)   The  Lease.   §20: 

" during  the  period  of  work  commencing 

with  the  cle?ring  of  land  and  continuing  until 
completion  of  the  structures,  Lessee  shgll  take 
all  precautions  or  safe-guards  reasonably 
required  to  protect  persons  or  property  from 
death,  injury  or  damage." 


^k 


(i)   Civil  Code  of  Cnlifornia: 

"§832.  /  Lnterql  and  subjacent  support./ 
Each  coterminous  owner  is  entitled  to  the  Intural 
and  subjacent  support  which  his  land  receives  from 
the  adjoining  land,  subject  to  the  right  of  the 
ovmer  of  the  adjoining  land  to  make  proper  and 
usual  excavations  on  the  same  for  purposes  of 
construction  or  Improvement,  under  the  following 
conditions: 

"1.  Notice  to  adjoining  owners.  Any  owner 
of  land  or  his  lessee  intending  to  make  or  to 
permit  an  excavation  shall  give  reasonable  notice 
to  the  owner  or  owners  of  adjoining  lands  and 
of  buildings  or  other  structures,  stating  the 
depth  to  which  such  excavation  is  intended  to 
be  made,  and  when  the  excavating  will  begin. 
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"3.   Building  owner  allowed  thirty  days.  If 
at  any  time  it  appears  that  the  excavation  is  to 
be  of  a  greater  depth  then  are  the  walls  or 
foundations  of  any  adjoining  building  or  other 
structure,  and  is  to  be  so  close  as  to  endanger 
the  building  or  other  structure  in  any  way,  then 
the  owner  of  the  building  or  other  structure  must 
be  allowed  at  least  thirty  days,  if  he  so  desires, 
in  which  to  t^ke  measures  to  protect  the  same  from 
any  d.'image,  or  In  which  to  extend  the  foundations 
thereof,  and  he  must  be  given  for  the  some  purposes 
reasonable  license  to  enter  on  the  land  on  which 
the  excavction  Is  to  be  or  is  being  made. 

"k'      Stnndnrd  depth  defined.   Duty  and  liability 
of  owner  of  land  being  excavated.   If  the  excava- 
tion is  intended  to  be  or  is  deeper  than  the  st-in- 
dard  depth  of  foundations,  which  depth  is 
defined  to  be  a  depth  of  twelve  feet  below  the 
adjacent  curb  level,  at  the  point  where  the  Joint 
property  line  intersects  the  curb  and  If  on  the 
land  of  the-  coterminous  owner  there  is  any 
building  or  other  structure  the  wall  or  foundation 
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"of  which  goes  to  standard  depth  or  deeper 
then  the  owner  of  the  land  on  which  the  excavation 
is  being  made  shall,  if  given  the  necessary 
license  to  enter  on  the  adjoining  land,  protect 
the  said  adjoining  land  and  any  such  building 
or  other  structure  thereon  without  cost  to  the 
owner  thereof,  from  nny  dmage  by  reason  of  the 
excavation,  and  shall  be  liable  to  the  owner 
of  such  property  for  any  such  damage,  excepting 
only  for  minor  settlement  cracks  in  buildings 
or  other  structures." 

In  view  of  the  foregoing  it  is  my  opinion  that  the  lessee 
shall  have  the  sole  responsibility  to  give  the  appropriate  notice 
to  adjoining  land  owners  and  to  make  any  necessary  arrangements 
with  such  owners  in  regard  to  underpinning  of  their  property  to 
a   depth  of  twelve  feet,  by  reason  of  the  law,  and  by  reason  of 
the  obligation  to  be  assumed  in  said  lease  to  excavate  the 
property  at  the  expense  of  seid  lessee. 

Very  truly  yours, 

DION  R.  HOLM,  City  Attorney. 

TO:   THE  PA'=?KING  AUTHORITY 
500  Golden  Gate  Avenue 
San  Francisco  2 

Attention:   I-IR.  VINING  T.  FISHER, 

Genersl  Manager. 

JEB 


OPINION  NO.  kSl 
October  29,  19^1 

SUBJECT:      LIEN   FOR    IITDIGENT  AID  EXTENDED  TO 

HUSBAiro   ON   SEP-^VRATE  FRlTERTY   OF  WIFE 
SHOULD   BE  REi^EASED, 

Dear  Sir: 

This  will  acknowledge  your  request  for  an  opinion  wherein 
you  wished  to  be  advised  concerning  a  lien  placed  by  Public  .elfare 
Department  for  indigent  aid  extended  to  a  husband  upon  real  property 
standing  in  the  '.a.-ne  cf  his  wife  from  whom  he  has  been  sepejrated 
for  eporoxlmately  twelve  years. 

The  pertinent  facts  as  gathered  from  the  letter  attached 
to  your  request  and  from  the  report  of  the  Public  elfare  Depart- 
ment are  the  following: 

I'lr.  and  Ilrs.  A  were  married  in  19lU.   In  192^  real 
pro-^erty  in  San  Mateo  County  w?.s  purchased  solely  in  the  name  of 
firs.  A,  Mr  A  perforned  some  reconstruction  of  the  house  over  a 
period  of  several  years  after  it  was  purchased. 

In  1939  Mr.  A  deserted  his  wife  aid  hasnever  lived  with 
the  fnmlly  since  then.  They  were  never  divorced. 

For  the  '^eriod  from  March  6,  1951  >  through  October  15, 
1951,  I'J^«  A  received  Indif^ent  aid  from  the  City  and  County  of  San 
Francisco  in  the  amo\int  of  jIp337.09.  At  the  time  of  receiving  such 
aid  Mr,  A  informed  the  Department  that  he  had  an  interest  in  the 
real  property  in  question  and  a  lien  was  recorded  stating  that  Mr. 
A  was  the  "reputed  owner  or  claims  interest  in  said  property"  in 
accordance  with  Section  26  of  the  Welfare  and  Institutions  Code 
and  Ordinance  No,  18,013  of  the  Board  of  Supervisors, 

During  the  period  which  Mrs.  A  held  lef^al  title  to  the 
property  a  loan  was  secured  by  her  tlirough  the  Bayvlew  Savings  and 
Loan  Com.:Einy  solely  upon  her  signature. 

Shortly  before  her  death  in  April,  Mrs.  A  deeded  the 
j  property  by  deed  of  cl^t  to  her  daughter.   Her  daughter  has  con- 
I  tected  the  Board  of  Supervisors  and  has  requested  that  the  lien 
of  the  City  and  County  of  Sen  Frencisco  be  released  as  Mr.  A  at 
,  no  tine  '.^es  the  owner  or  had  any  interest  in  the  scid  real 
I  property. 
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You  have  requested  advice  as  to  whet  potion  should  be 
taken  by  the  Board  of  Su';)ervisors  in  this  matter, 

OPINION 

Section  l6ij.  of  the  Civil  Code  provided  in  part  as  follows 
in  1925  (when  the  said  property  was  acquired): 

" ,  ,  ,  but  whenever  any  property  is  conveyed 
to  a  married  wonan  by  an  instrument  in  writing  the 
presxjTiDtion  is  that  the  title  is  thereby  vested  in 
her  as  her  separate  property  .... 

"...  and  the  presumption  in  this  section 
mentioned  is  conclusive  in  f pvor  of  a  purchaser  or 
any  encumbrancer  in  good  feith  and  for  a  valuable 
consideration," 

In  the  instant  case,  the  daughter,  having  received  title 
by  deed  of  Gift*  is  not  a  purchaser  in  good  faith  and  for  a 
valuable  consideration  and  the  nresumption  that  the  oroperty  was 
the  separate  property  of  the  wife  would  be  rebuttable. 

From  the  facts  subr.ltted  it  does  not  ap- ear  whether  the 
funds  were  the  separ-te  property  of  the  husband  or  the  conriunity 
property  of  both.   However,  such  fact  would  make  no  difference, 
beccuse  when  rerl  property  is  purchased  by  the  husband  in  his 
wife's  name  with  separate  f^roperty  or  with  comraunity  property,  the 
presiimntion  is  that  title  is  thereby  vested  in  the  wife  as  her 
separate  property,  in  the  absence  of  any  evidence  showing  a  con- 
trary intention, 

CARLE  V.  HELLER, 
18  Cal.  App,  f^77; 

ALEXANDER  v.  BOSVORTH, 
26  Cal,  App.  589; 

NELSON  ESTATE, 

1014.  Cal,  Arv-),  613. 

Relatively  slight  acts  which  may  ordinarily  be  recorded  as 
acts  indiceting  ownership,  such  as  payment  of  expenses  of  repairs, 
are  not  of  themselves  sufficient  to  overcome  the  presumption  of 
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gift  V7hen  satisfactorily  established. 

KiriBRO  V.  KIIDRO, 
199  Cal.  3Ui+. 

In  the  absence  of  any  contrary  evidence  rebutting  the  pre- 
sunption  that  Ilr.  A  made  a  gift  of  the  protDerty  to  Ilrs.  A  when 
purchased  in  1925  by  placing  title  solely  in  her  name,  I  feel  that 
the  presumption  would  establish  that  the  resl  property  in  question 
was  intended  to  be  the  separate  •  roperty  of  Mrs,  A, 

No  evidence  has  been  presented  to  me  which  would  indicate 
any  intention  that  the  property  be  held  as  community  property. 

You  are  therefore  advised  that  it  is  ny  opinion  that  the 
real  property  in  question  was  the  separate  property  of  Mrs,  A  and 
that  Mr,  A  was  not  the  owner  thereof  or  had  no  interest  therein  at 
the  time  the  lien  was  filed  on  the  said  property  by  the  City  and 
County  of  San  Francisco,  and  said  lien  should  therefore  be  released, 
I  am  forwarding  proposed  legislation  for  such  release  to  the  Public 
Welfare  Department. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

Clerk  of  the  Board  of  Supervisors 
cc  -  Public  Welfare  Department 

LSM 


Opinion  No.    I4.52 
October  29,    1951 

SUBJECT;      BOARD   OF   SUPERVISORS,    PROCEDURE  ON   OBJECTIOiIS,    HEARING 
AND  APPEAL  FOR   STREET   ASSESSMENT. 

Gentlemen: 

This  office  Is  In  receipt  of  a  request  for  an  opinion  as 
follows: 

REQUEST 

"This  office  would  like  to  be  informed  as  to  its 
future  modus  operandi  in  connection  with  the  assesaaent, 
diagram  or  warrant  for  pay  for  street  work  authorized  by 
the  Board  of  Supervisors.   Section  2l8  of  Chapter  X,  Psirt 
II,  of  the  San  Francisco  Miinicipal  Code  provides  that  any 
person  making  any  objections  whatsoever,  shall,  not  later 
than  the  day  before  the  day  fixed  for  such  hearing  by  the 
Supervisors,  file  in  the  office  of  the  Clerk  their  notice 
of  appeal  and  a  copy  thereof  in  the  office  of  the  Depart- 
ment of  Public  Works.   Said  section  further  provides  that 
if  no  appeal  be  filed  with  the  Supervisors  within  the  time 
and  in  the  manner  in  this  section  provided,  then  no  hearing 
need  be  had  by  said  Supervisors  as  in  this  Article  provided 
for. 

"Section  219,  of  said  chapter,  provides  for  the 
hearing  of  an  appeal,  if  one  is  filed,  in  accordance  with 
the  provisions  of  Section  2l8, 

"At  the  present  time  the  calendar  of  matters  for 
the  meeting  of  the  Board  of  Supervisors  is  prepared  prior 
to  the  last  day  for  an  appeal,  and  it  has  been  the  practice 
to  place  on  the  calendar  notice  that  such  hearing  will  be 
held, 

"In  view  of  the  language  in  Section  2l8,  i.e.,  'If 
no  appeal  be  filed  with  the  Supervisors  within  the  tixne  and 
in  the  manner  in  this  section  provided,  then  no  hearing  need 
be  had  by  said  Supervisors  as  in  tills  Article  provided  for,' 
is  it  necessary  that  the  matter  be  placed  on  the  calendar  or 
could  it  be  left  off  the  calendar  and  in  the  event  an  appeal 
is  filed,  as  provided  in  Section  2l8,  could  not  the  matter 
be  called  up  by  the  Clerk  at  the  appointed  hour? 

"Assiaming  that  your  answer  to  the  preceding  question 
is  in  the  affirmative,  and  no  appeal  is  filed  within  the  time 
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limitation  as  specified,  what  action,  if  any,  should  be 
taken  by  the  Board  of  Supervisors?   Should  the  Clerk  of 
the  Board  of  Supervisors  notify  the  Director  of  Public 
Works  that  no  appeal  has  been  filed  and  if  so  when? 

"Your  early  response  to  the  above  questions  will 
be  deeply  appreciated  by  the  writer." 

OPIKION 

Sections  217,  2l8  and  219  of  Chapter  10,  Part  2  of  the  Muni- 
cipal Code,  more  commonly  referred  to  as  Public  VJorks  Code,  con- 
tained the  language  setting  up  the  procedure  for  assessment,  dia- 
gram or  warrant  for  pay,  for  street  work  authorized  by  the  Board 
of  Supervisors. 

Section  217  provides  that  the  Director  of  Public  V/orks,  among 
other  things,  must  specify  the  time  and  place,  wherein  all  persons 
affected  may  protest  the  assessment,  diagram  or  warrant  for  pay,  to 
the  Board  of  Supervisors. 

Section  2l8,  so  far  as  it  is  applicable  to  your  request,  pro- 
vides that  no  later  than  the  day  before  the  hearing,  set  by  the 
Director  under  the  provisions  of  Section  217»  the  persons  who  are 
In  any  way  affected  by  the  procedure  must  file  a  written  protest. 
Such  protest  shall  be  heard  on  the  following  day  or  continued  to 
some  time  designated  by  the  Board  of  Supervisors.   Section  218 
further  provides  that  in  the  event  no  protests  are  filed  no  hearing 
need  be  conducted. 

Section  219  sets  forth  the  mechanics  of  the  hearing  where  pro- 
tests are  filed  and  does  not  concern  us  at  this  time. 

The  language  throughout  these  sections  is  quite  clear,  and 
particularly  In  Section  2l8  wherein  it  Is  provided  that  no  hearing 
need  be  conducted,  if  no  protests  are  filed  within  the  time  speci- 
fied therein.   Consequently,  the  manner  in  which  the  question  of 
carrying  this  item  on  your  calendar,  becomes  one  to  be  decided  by 
you,  through  the  exercise  of  your  own  Judgment  and  discretion.   If 
the  substantive  rights  of  the  parties  concerned  are  in  no  way  vio- 
lated by  the  procedure  of  leaving  the  matter  off  the  calendar  en- 
tirely and  then  having  it  called  by  the  clerk  at  the  appointed  hour. 
If  protests  are  filed,  I  see  no  objection  to  this  procedure.  How- 
ever, if  protestants  qualify  after  the  regular  calendar  has  been 
prepared,  they  should  be  advised  of  this  procedure. 

Nothing  in  the  code  requires  notice  to  the  Director  of  Public 
Works  under  the  factual  situation  presented  in  your  request.  Again, 
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there  l3  no  objection  to  notifying  the  Director  if  no  appeal  has 
been  filed,  provided  that  such  notification  is  made  after  five 
o'clock  on  the  day  preceding  the  hearing  before  the  Board  of  Super- 
visors. 

Therefore  you  are  advised  accordingly  on  both  the  questions  in 
your  request. 

Respectfully  subialttedi 


DION  R.  HOI^, 
City  Attorney. 


BJW 


To: 


Board  of  Supervisors 

Attn:     Mr.    John  R.   McGrath,   Clerk 


OPINION  NO.  kS3 
October  31,  1951 


SUBJECT:   PENAL  AIiOUNT  OF  BID  BOND  liAY  BE 
3FECIFIED  AS  "TEN  PER  CEl^T  (la,:;) 
OP  THE  AMOUNT  BID";  ALL  BIDS  SUB- 
MITTED SHOULD  BE  PUBLICLY  READ  AT 
THE  OPENING  OF  BIDS. 


Gentlemen: 

You  have  requested  an  opinion  of  this  office  as  follows: 

RS^.UEST 

"In  order  to  clarify  a  situation  pert fining  to 
the  recei  t  of  bids  for  public  v;ork,  yov.r  opinion  is 
requested  on  the  following  matters: 

"Section  8  of  the  Contrr.ct  Procedure   Ordinance, 
being  Ordinance  1;792  approved  Jenuary  21,  19l;8,  pro- 
vides as  follows: 

"•SECTION  8.   PUBLICATION  -  FORMS  -  CORPORATE 
SURLTY  BOND  -  CERTIFIED  CfiECK  -  INSPECTION.   In  any 
case,  when  the  expenditure  for  the  construction,  re- 
construction or  repair  of  public  buildings,  streets, 
utilities  or  other  ublic  works  or  improvements  shall, 
as  estimated  by  the  depart:nent  head,  exceed  the  sum 
of  Two  Thousand  ('.;2, 000.00)  Dollars,  the  bids  hereto- 
fore referred  to  shall  be  sealed,  directed  to  the  de- 
partment head  or  officer  calling  the  bids,  and  shall 
be  accompanied  by  a  corporate  surety  bond  or  by  a 
certified  check  on  a  solvent  bank  of  the  State  of 
California,  'payable  on  sight  to  the  City  and  County 
of  San  Francisco,  the  amount  of  which  corporrte 
surety  bond  or  certified  check  shall  be  fixed  by  said 
department  herA   or  officer  and  stated  in  the  advertise- 
ment, which  amount  shall  not  be  less  than  ten  (lOf^) 
per  cent  cf  the  amount  bid  for  the  cost  of  the  pro- 
posed work  of  improvement,  and  no  proposal  shall  be 
considered  unless  accompanied  by  such  bond  or  check,' 

"1,  Does  the  rhrcseology  underlined  above 
make  It  mandatory  that  a  definite  amount  be  shown  in 
money  terms  in  the  bid  bend,  or  Is  it  sufficient  that 


#2 


tho  words  'ten  per  cent  (lOf^)  of  the  amount  bid'  be 
used  in  the  bid  bond. 

"2,   It  has  been  the  custom  to  refrain  from 
publicly  reading  at  the  bid  session,  one  which,  upon 
opening,  is  found  to  be  an  invalid  bid.  The  invalid 
element  nay  be  the  result  of  fc-ilure  to  enclose  either 
a  bond  or  check,  frilure  to  have  the  bid  properly  sworn 
to,  or  a  lack  of  other  requirements,  specified  as  es- 
sential to  a  valid  bid. 

"The  bids  are  now  not  read  based  upon  a  consid- 
eration not  to  disclose  the  figures  used  by  the  maker 
of  the  f  r.ulty  bid. 

"The  question  is  raised  as  to  v/hether  or  not 
these  bids  should  be  /ublicly  refd  even  though,  in  the 
opinion  of  the  opening  official,  the  bid  cejinot  be  con- 
sidered as  meeting  legal  requirements," 
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Answer  to  Question  1. 

You  desire  to  be  advised  as  to  whether  it  is  sufficient 
for  the  penal  amount  in  a  bid  bond  submitted  pursuant  to  §8  of  the 
Contract  Procedxire  Ordinance,  quoted  in  your  request,  to  be  spec- 
ified as  "ten  per  cent  (lO^i)  of  the  ajnount  bid",  instead  of  setting 
forth  the  exact  amount  in  money  terms. 

In  connection  with  the  purpose  of  a  requirement  of  a 
certified  check  or  a  bid  bond  in  connection  with  a  bid,  the  Supreme 
Court  in  the  case  of  CADY  v,  CITY  OP  3A1I  B::RUARDIN0,  103  Cal.  2l\., 
stated  at  page  28: 

"The  second  contention  of  apnellant  that  the  bid 
of  the  power  company  was  not  accom,  anied  by  a  certified 
check  to  the  amount  of  ten  per  cent  of  the  bid  is 
equally  untenable.   In  the  first  place,  it  woiild  be 
difficult  under  the  circiomstances  of  this  bid  for  the 
company  to  have  determined  with  exactness  what  would 
have  amounted  to  ten  ner  cent  and  a  court  would  be 
reluct fnt  in  such  a  cse  where  a  bona  fide  bid  was 
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presented  to  overthrow  it  upon  such  narrow  ground. 
But,  of  nore  consequence  still,  is  this  consideration: 
the  requirement  that  a  certified  check  for  ten  per 
cent  of  the  amount  shall  acco;inany  the  bid  is  one 
vrholly  for  the  benefit  of  the  city  to  avoid  possible 
loss  in  the  event  thrt  the  successful  bidder  should 
refuse  to  enter  into  the  contract,  thus,  perhaps, 
entailing  the  necessity  of  re-advertising," 

Thus,  the  purpose  of  the  bid  bond  is  to  protect  the  city  from  any 
possible  loss  which  it  night  sustain  in  the  event  thet  the  success- 
ful bidder  should  refuse  to  enter  into  the  contrsct. 

The  bid  bond  is  submitted  t03ether  with  the  bid,  vriiich 
bid  is  always,  of  course,  in  a  specific  amount,  A  bid,  therefore, 
which  provided  the  penal  amount  as  "ten  per  cent  (lOfO  of  the 
amount  bid"  could  be  made  certain  simply  by  reference  to  the 
actual  bid  submitted,  of  v;Iilch  the  bid  bond  is  in  fact  an  integral 
part.   One  of  the  fundsnental  princi  les  of  law  is  that  that  is 
certain  which  can  be  made  certain.   See  I;cBIi_,E  &  OHIO  RAILROAD 
CC:::AHY  v,  stats  CP  TS1TNES.sC,  1^3  ^'.   S.  i|.86  (3O  L.  Sd.  793)  where 
the  court  stated  at  page  lj.97  as  follows: 

"The  law  regards  that  as  certr.in  which  is  cap- 
able of  being  ascertained  and  definitely  fixed," 

You  are  advised,  therefore,  that  a  bid  bond  which  spec- 
ified the  penal  amount  as  being  "ten  per  cent  (10^0  of  the  amount 
bid"  could  be  made  certain  by  reference  to  the  bid  and  that  such 
bond  would  be  in  compliance  v/ith  the  requirement  of  {Q   of  the 
Contract  Procedure  Ordinance  quoted  in  your  request. 

Answer  to  Question  2 

You  have  advised  me  that  it  has  been  the  practice  for  the 
officer  o-^ening  bids  to  refrain  from  rerding  bids  v/hich  in  his 
opinion  v;ere  invalid,  and  you  desire  to  be  advised  whether  this 
practice  should  be  continued, 

I  am  of  the  opinion  that  every  bid  which  is  submitted 
should  be  publicly  rerd  at  the  official  o  ening  of  bids  even 
though  the  opening  official  should  consider  one  or  more  of  such 
bids  to  be  invalid.  The  o-^ening  official  should  not  assume  the  re- 
sponsibility at  the  moment  the  bid  is  opened  of  deciding  whether 
the  bid  is  valid  and  whether  it  meets  all  lec^-l  requirements,  but 
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such  natters  should  receive  the  considered  opinion  of  the  respons- 
ible officers  during  the  -seriod  in  which  a  bid  nay  be  accepted  or 
rejected.  There  are  r.any  elements  to  be  considered  in  determining 
whether  a  bid  is  valid  or  invalid,  and  certain  bids  vihich  at  first 
blush  ap-ear  defective,  may  on  later  consideration  ba  found  to  be 
in  "substantial  compliance  with  all  requirements  of  law  and  there- 
fore valid. 


You  are 
mitted  should  be 
opening. 


therefore  advised  th-t  in  the  future  all  bids  sub- 
publicly  read  at  the  tine  of  the  official  bid 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


Department  of  Public 
260  City  Hall 


'orka 


Attention: 


I-Ir.  Sherman  F.  Duckel, 
Director  of  Public  '/orks 


LSM 


Opinion  No.  k.^k 

November  1,  1951 

SUBJECT:      RUPERT  NELSON    -  BOTTLE   LIFTER. 

Gontlemen: 

I  have  received  your  request  for  opinion  as  follows: 

REQUEST 

"In  reference  to  the  bequest  of  the  late  Rupert  Nelson 
wherein  Rupert  Nelson  left  in  his  last  will  and  testament, 
the  residue  of  his  estate  to  the  Art  Commission  of  the  City 
and  Coiinty  of  San  Francisco,  which  includes  $>8, 920.81  in 
cash  plus  one-half  interest  in  a  bottle  lifter. 

"Please  note  the  enclosed  copy  of  letter  from  William 
W.  Ickes  who  I  understand  was  partner  with  Mr.  Nelson  in 
this  proposed  patent  project  wherein  Mr.  Ickes  offers  the 
Art  Commission  $25  for  half  interest,  said  offer  to  be  ac- 
cepted before  the  20th  of  this  month.   I  understand  the 
Commission  is  legally  in  a  position  to  sell  or  be  in  partner- 
ship to  sell  or  manufacture  such  gadget,  which  will  be  the 
result  if  we  do  not  sell  out  our  interest.   The  patent  has 
not  been  granted  but  pending  and  fees  are  required  to  be 
paid. 

"The  Art  Commission  respectfully  submits  this  to  you 
with  the  request  for  advice  and  opinion  regarding  the  pro- 
per disposition  of  the  matter." 

OPINION 

Section  19  (d)  of  the  Charter  of  the  City  and  County  of  San 
Francisco  states  as  follows: 

"Powers  gind  Duties  of  Boards  and  Commissions 

"SECTION  19.   The  Board  of  Supervisors  and  each  board 
and  commission  appointed  by  the  mayor,  or  otherwise  provided 
by  this  charter,  shall  have  powers  and  duties  as  follows: 


"(d)   To  receive,  on  behalf  of  the  city  and  county, 
gifts,  devises  and  bequests  for  any  purpose  connected  wL  th 
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or  Incidental  to  the  department  or  affairs  placed  in  its 
charge,  and  to  administer,  execute  and  perform  the  terms 
and  conditions  of  trusts  or  any  gift,  devise  or  bequest 
which  may  be  accepted  by  vote  of  the  peopl©  or  t)y  the 
boEO'd  of  supervisors  for  the  benefit  of  such  department 
or  purpose,  and  to  act  as  trustees,  under  any  such  trust, 
when  so  authorized  to  do  by  the  board  of  supervisors.   The 
title  to  all  real  and  personal  property  now  owned  or  here- 
after acquired  by  gift,  devise,  bequest  or  otherwise,  by 
and  for  the  purposes  of  any  board  or  commission  shall  vest 
in  the  city  and  county." 

Under  this  section,  it  is  clear  that  it  would  not  be  connected 
with  any  purpose  of  the  Art  Commission  or  incidental  to  its  affairs 
to  enter  into  a  partnership  to  manufacture  and  sell  a  "bottle 
lifter." 

It  is  therefore  ray  advice  that  the  interest  in  the  "bottle 
lifter"  be  sold  through  proper  channels  for  the  best  price  obtain- 
able. 

Respectfully  submitted, 

DION  R.  HOUl, 
City  Attorney. 


TATJ 

To:  Art  Commission 
61  Grove  Street 
San  Francisco  2 


Attn:  Mr.  Joseph  H.  Dyer,  Jr.,  Secretary 


.-f  ? 
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OPINION  NO.  14.55 
November  2,  1951 

SUBJECT:   LOYALTY  OATH  REQUIREMENTS  AS  AFFECTING 
TEMPORARY  NON-CIVIL  SERVICE  EMPLOYEES. 

Dear  Sir: 

I  am  In  receipt  of  your  request  for  an  opinion  as  follows 

REQUEST 

"Your  attention  is  respectfully  c?lled  to  a 
communication  from  the  Civil  Service  Commission  and  the 
Controller  dated  September  5#  1951.  This  communication 
sets  forth  a  change  in  the  stete  law  governing  the  ad- 
ministration of  the  Loyalty  Oath, 

"On  page  2  of  this  communication  a  section  of 
the  law  is  quoted  governing  'intermittent,  temporary, 
emergency  or  successive  appointments,* 

"This  reference  is  clear  in  those  instances 
where  an  employee  v/orked  in  one  City  department  and  is 
subsequently  hired  in  another  City  department,  or  in 
a  situation  where  the  employee  v/orked  in  one  City  de- 
partment, was  laid  off,  and  is  subsequently  re-hired 
In  the  same  City  department. 

"It  does  not  cover,  however,  those  instances 
which  occur  in  this  department  where  temporary  or  non- 
Civil  Service  employees  may  have  worked  in  a  period 
in  excess  of  one  year  with  no  break  in  service.  Will 
you  please  advise  if  it  will  be  necessary  to  administer 
the  Loyalty  Oath  annually  in  such  cases,  or  whether  the 
first  subscription  to  the  Loyalty  Oath  will  remain 
in  full  force  and  effect  as  long  as  the  employment 
continues ," 

The  departmental  instruction  of  September  5#  195l>  to  which 
you  have  made  reference,  has  been  read  prior  to  formulating  the  fol- 
lowing opinion. 
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The  "change  in  the  state  law"  involved  in  your  inquiry  is 
found  in  an  amendment  to  Section  3102  of  the  Government  Code,  which 
reads  in  its  entirety  as  follows:   (Stats,  195l>  chap,  539) 

"Subject  to  the  provisions  of  Section  3  of  Article 
XX  of  the  Constitution,  all  civil  defense  workers  shall 
within  the  five  days  prior  to  their  employment  or  within 
the  first  30  days  of  employment  take  and  subscribe  to  the 
oath  or  affirmation  required  by  this  Chapter,   In  the 
case  of  intermittent,  temorary,  emergency  or  successive 
employments,  then  in  the  discretion  of  the  employing 
agency,  an  octh  taken  and  subscribed  as  required  by  this 
chapter  shall  be  effective  for  the  purposes  of  this 
chapter  for  all  successivre  periods  of  emoloyment  which 
commence  within  one  calendar  year  from  the  date  of  such 
subscription," 

It  should  be  observed  that,  with  regard  to  the  second  (and 
last)  sentence  of  the  amended  section,  the  employing  agency,  i,  e,, 
the  city  and  county,  is  given  the  discretionary  power  of  requiring 
from  one  accepting  temporary  employment  an  oath  subscription  even 
during  the  running  of  the  oeriod  of  one  year  from  a  prior  oath  sub- 
scription. That  is,  while  such  last  sentence  demands  another  oath 
subscription  after  the  lapse  of  the  one-year  period,  it  allows  the 
employing  agency  to  determine  whether  another  oath  subscription  shall 
be  required  during  the  one-year  period. 

With  respect  to  the  focal  point  of  your  inquiry,  it  is  mani- 
fest from  the  amendment  that  another  oath  subscription  is  demanded 
only  with  regard  to  "successive  periods  of  employment".  Thus,  if 
the  employment  (other  thpn  permanent)  continues  unbroken  by  inter- 
mediate reappointment  and  reemployment,  another  oath  subscription 
is  not  demanded,  even  though  such  period  of  appointment  and  employ- 
ment continues  beyond  a  period  of  one  year  from  a  prior  oath  sub- 
scription.  However,  even  though  continuity  of  service  may  not  be 
broken,  if  such  service  is  rendered  pursuant  to  intermediate  or 
successive  appointments,  any  such  appointment  and  employment  occurring 
after  the  lapse  of  one  yerr    from  the  prior  oath  subscription  must  be 
accompanied  by  a  new  oath  subscription  made  either  within  five  days 
prior  to  appointment  or  within  thirty  days  thereafter. 
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You  are  thus  advised  with  regard  to  the  question  asked  in 
your  foregoing  request , 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:   J.  C.  GEIGER,  M.  D. 

Director  of  Public  Health 
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Opinion  No.  I4.56 
November  2,  1951 

SUBJECT:   AUTHORITY  OF  RECREATION  AND  PARK  COMMISSION  TO  ENTER 

INTO  A  LEASE  WITH  EQUESTRIAN  FOUNDATION,  INCORPORATED, 
PERMITTING  SAID  NON-PROFIT  CORPORATION  TO  ERECT  STABIE 
FACILITIES  IN  GOLDEN  GATE  PARK. 


Gentlemen: 

This  office  is  In  receipt  of  your  request  for  an  opin- 
ion as  follows: 

REQUEST 

"Attached  hereto  please  find  copy  of  a  proposed  lease 
between  the  Recreation-Park  Department  and  Equestrian 
Foundation,  Inc.,  which  lease  has  been  approved  by  the 
Recreation-Park  Commission,  and  in  connection  with 
which  a  resolution,  by  which  the  Board  of  Supervisors 
would  approve  such  agreement,  is  now  pending  in  the 
Finance  Committee. 

"I  have  been  directed  by  Supervisor  Mancuso  to  direct 
yovir  attention  to  this  matter  and  to  inquire  whether 
or  not  the  proposed  lease  referred  to  is  one  such  as 
may,  legally,  bo  consummated. 

"This  matter  will  again  be  considered  by  the  Finance 
Committee  at  its  meeting  on  Wednesday,  November  7,   and 
it  will  be  appreciated  if  your  response  may  be  had  in 
time  for  consideration  at  that  meeting." 

The  lease,  which  you  attached  to  your  communication,  pro- 
vides generally  that  the  Recreation  and  Park  Commission  as  lessor 
will  leaso  to  the  Equestrian  Foundation,  Inc.,  a  non-profit  corp- 
oration, a  certain  specified  area  in  Golden  Gate  Park.   The  pur- 
pose for  which  the  premises  are  leased  is  stated  as  follows  in 
the  lease: 

"Ij..   PURPOSE  The  purpose  to  which  said  premises  demised 
shall  be  devoted  by  Lessee  shall  be  for  the  erecting  and 
furnishing  of  additional  stabling  facilities,  as  herein- 
after more  particularly  set  forth,  for  the  benefit  of  all 
equestrian  lainded  persons  of  the  City  and  County  of  San 
Francisco  and  of  the  public  generally,  and  for  the  renting 
thereof  to  Individuals,  teams,  academies,  horso  groups 
and  others  without  discrimination  and  upon  a  fair  and 
reasonable  basis," 
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There   nre  further  provisions   dealing  with  the   rent   to  be   paid,    the 
obligations   of   the    lessee,    obligations   of   the   lessor,    end   the  juris- 
diction of   the  Recreation  and  Park  Commission  over   the   leased  area. 


OPINION 

It  is  assximed  from  your  request  that  the  query  to  be 
answered  by  this  office  is  whether  the  Recreation  and  Pork  Com- 
mission may  enter  into  a  lease  with  a  non-profit  corporation  per- 
mitting said  corporation  to  construct  equestrian  facilities  In  the 
Golden  Gate  Pork, 

The  pertinent  portion  of  Section  I|.2  of  the  Charter  of 
the  City  and  County  of  San  PYancisco  reads  as  follows: 

"The  Commission  shall  not  lease  any  part  of  the  lands 
under  its  control  nor  permit  the  building  or  maintenance 
or  use  of  any  structure  on  any  park,  square,  avenue  or 
ground,  except  for  recreation  purposes,  and  each  lotting 
or  permit  shall  be  subject  to  approval  of  the  board  of 
supervisors  by  ordlnanco,  .  .  .  ." 

Briefly  stated,  therefore,  the  crux  of  the  question  is  whether  the 
leasing  of  the  described  premises  permitting  the  lessee  to  build 
stabling  facilities  may  be  considered  a  recreational  purpose. 

In  McCLURE  v.  BOARD  OF  EDUCATION,  38  Cal.  App.  500,  the 
court  defined  recreational  activity  as  follows: 

"'Recreation'  means,  'Refreshment  of  strength  and  spirits, 
after  toil;  relief  from  toil  or  pain,  diversion,  amuse- 
ment in  sorrow  or  distress,'  {^h   Cyc,  761^.,   note  114.;  COREY 
V.  BATH,  35  N.H.  530.) 

"Upon  the  word  'activity'  the  dictionary  sheds  the  follow- 
ing light:   'The  state  of  action,  doing;  an  exercise  of 
energy  or  force;  an  active  movement  or  operation;  a  phys- 
ical or  gymnastic  exorcise,  an  agile  performance.'   We  are 
inclined  to  believe  with  respondent  that  dancing  is  an 
'amusement,'   If  it  were  not,  we  very  much  doubt  that  it 
would  be  so  popular.   That  it  requires  an  active  movement 
or  operation  and  involves  physical  or  gymnastic  exercise, 
and  that  it  frequently  amounts  to  an  agile  performrjico, 
we  think  no  one  will  dispute  who  has  witnessed  a  modern 
terpsichorean  festival," 

Those  interested  in  horseback  riding  ore  firm  In  the  belief  that 
this  undertaking  "requires  an  active  movement  or  operation  and 
involves  physical  or  gymnastic  exercise  and  frequently  anounts  to 
an  agile  performance,"    Indeed,  there  are  many  who  will  vouch  that 
the  dexterity  required  in  horseback  riding  far  surpasses  that  re- 
quired in  dancing.   In  the  McCLURE  case,  cited  above,  the  court 


#3 

defined  dancing  as  a  form  of  recreational  activity  well  within 
the  recognized  meaning  of  that  phrase, 

A  municipal  auditorium  may  be  located  on  park  proo- 
erty  cs  an  audit^rluin  is  not  inconsistent  vdth  park  or  playground 
purposes.   LOS  ANGELES  ATHLETIC  CLUB  v.  LONG  BEACH,  128  C.A.  ^27. 
Sec  also  SPIRES  v.  CITY  OF  LOS  ANGELES,  1^0  Cal,  61+;  SLAVICH  v. 
HAKILTON,  201  Cal.  299;  VALE  v.  CITY  OF  SAN  BERNARDINO,  109  Cal. 
App.  102;  3  CAL.  LAW  REVIEW  66. 

It  has  been  held  that  a  lease  by  a  park  board  to  a  non- 
profit corporation  which  required  it  to  maintain  a  club  house  and 
horticultural  gardens  and  library,  to  mako  gardens  available  to 
schools  and  to  promote  garden  clubs,  was  a  lease  for  recreational 
purposes  witliln  charter  provisions  authorizing  park  board  to  lease 
for  recreational  purposes.   MOORE  v.  VALLEY  GARDEN  CENTER,  l65 
Pac.  (2d)  998.   See  also  BEARD  v.  NORTH  SUMT^IT  SCHOOL  DISTRICT, 
16  Pac,  (2d)  900,  905. 

In  the  case  of  GOLF  VIEW  REALTY  CO.  v.  SIOUX  CITY,  268 
N.W.  14.51,  the  court  stated  that  a  public  golf  course  was  a  recrea- 
tional activity  and  properly  located  within  a  city  park.   The 
court  likewise  held  that  horseback  riding  was  a  recreational  activ- 
ity.  To  the  same  effect,  BOOTH  v.  CITY  OF  MINNEAPOLIS,  203  N.W. 
625,  CITY  OF  NEWCASTLE  v,  LAWRENCE  COUNTY,  1+4  Atl.  (2d)  589. 

Horse  racing  has  been  hold  to  bo  properly  conducted  in 
a  city  park.   (LE  FEVRE  v.  BOARD  OF  COMMISSIONERS  OF  CITY  OF 
BROOKINGS,  272  N.W.  795. 

It  is  well  known  that  a  certain  portion  of  our  own 
Golden  Gate  Prj?k  has  been  set  oside  and  usedfrom  timo  to  time  as 
Q  polo  field  and  that  during  the  polo  season  the  animals  belonging 
to  the  polo  players  have  been  quartered  in  stabling  facilities 
constructed  for  this  purpose.   There  are  also  many  miles  of  eques- 
trian trails  in  Golden  Gate  Park.   Were  horseback  riding  not 
within  the  purview  of  a  recreational  activity,  it  is  quite  obvi- 
ous that  neither  the  polo  field  nor  the  equestrian  trails  could 
properly  bo  located  in  any  park  property  in  the  City  ojid  County 
of  San  Francisco,   It  becomes  apparent  therefore  that  horseback 
riding  is  a  recreational  activity  recognized  not  only  by  the  City 
and  County  of  San  Francisco  for  many  years  past,  but  also  by  the 
courts. 
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You  are  therefore  advised  that  the  lease  mentioned  in 
your  coramunication  comes  within  the  purview  of  a  recreational 
activity.   Should  the  Board  of  Supervisors  therefore  believe  that 
the  terms  of  the  lease  are  such  that  would  justify  its  approval, 
there  is  no  legal  objection  to  the  entering  into  of  said  lease* 

Respectfully  submitted, 


DION  R.  HOLM, 
RJP  City  Attorney, 


To:   Board  cf  Supervisors 

235  City  Hall 

Attn:   Mr.  John  R.  McGrath,  Clerk 
cc :   Supervisor  Mancuso 


OPINION  NO.  U57 

November  2,  1951 

SUBJECT:   RESPONSIBILITY  0^  RECREATION  AND  PARK  DEPARTMENT 
TO  OPERATE  COAST  GUARD  STATION  AFTER  ABANDONMENT 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"This  department  has  been  notified  that  the 
Coast  Guard  will  abandon  its  station  at  Pulton  i>treet 
and  Ij.3th  Avenue  on  November  1,  1951  • 

"This  station  is  on  park  property  and  has  been 
operated  under  permit  from  this  department • 

"Will  you  please  advise  us  what,  if  any,  res- 
ponsibility the  City,  and  specifically  this  department, 
has  for  operating  this  facility  after  abandonment  by 
the  Coast  Guard.   Because  of  the  urgency  of  the  situa- 
tion, it  is  respectfully  requested  that  you  advise  ua 
as  soon  as  convenient." 


OPINION 

A  review  of  the  Charter,  the  Municipal  Code  and  the 
General  Laws  does  not  disclose  any  responsibility  upon  the 
City  and  County  of  San  Francisco  to  operate  the  Coast  Guard 
Station  at  Pulton  Street  and  i+Sth  Avenue. 

You  are  therefore  advised  that  upon  the  abandonment  of 
this  station  by  the  Coast  Guard  no  action  need  be  taken  by  your 
Department. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney 

TO:  Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 

Attention:   Mr.  David  E.  Lewis 
General  ^ianagor 

RJB 
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Opinion  No,  I4.58 
November  114.,  1951 

SUBJECT:   RECREATION  AND  PARK  COMMISSION  -  COMPLETION  OP  ROOFS 
OF  GYMNASIUM  BUILDINGS  UNDER  RECREATION  COMMISSION 
CONTRACT  22-A 

Gentlemen! 

I  have   received  your   request  for  an  opinion   as  follows: 

REQUEST 

"A  contract  for  the   construction  of   four    (I4.)    recreation 
centers,   including  a   large   gymnasium  in  each  center, 
was   awarded  by   the    former  Recreation  Commission   to   Car- 
rie©  and   Gautier,   General  Contractors,    for   a  lump   sum 
of  1814.2,000.00,      This   contract  was   certified  on   Octo- 
ber 31,    I9I4.9  by  H.    D.    Ross,    Controller,   under  Certifica- 
tion No.    III4.,      The   four  buildings  constructed  under   this 
contract   are   as  follows: 

"Potrero   Hill  Playgrovmd,   Arkansas   and  22nd 
Streets  Ocean  View  Playground,    Montana   Street 
<5c  Capitol  Avenue   St.    Mary's   Playground,    Justin 
Drive   &  Murray  Street  Sunset   Playgro\ind,    Lawton 
Street   and  28th  Avenue 

"The   gymnasia  have    a  circular  roof   and   in   shape   are    sim- 
ilar  to    the    so-called  quonset   hut.      The   roof  ia  a   compo- 
sition roof   consisting  of   asphaltic    saturated  rag  felt 
weighing  approximately  l+O  pounds  per  100   square   feet 
and  two   layers  of  cold  process   sheets   weighing  approxi- 
mately 50  pounds  per   100   square   feet  each  placed  over 
a  one-inch  thick  cane  fiber   insulation  board  which  has 
been  laid  directly  on   the   one-inch  thick  wood  roof   sheath- 
ing, 

"The   sub-contractor,   Alta  Roofing  Company,    acting  for 
and  in  behalf  of   the   general  contractors,    placed   the 
roofing  material   in  accordance  with  the    specifications, 
as  far  as   it   can  be   reasonably  determined  at   the   pres- 
ent  time.      The    roofing   work  was  performed  during   the 
first   six  months  of   1950, 

"On  three   of   the    buildings,   namely,    Potrero  Hill,   St, 
Mary's   and  Ocean  View,    the   roofs  on  the   northerly  side 
in  each  case   have   buckled,   with  little   if   any  buckling 
on  the    southerly  sides.      In  the    case  of    the   Sunset 
building,    the   buckling  was  not   severe   enough  to  be 
objectionable.      However,    there   is   some   buckling  on 
both  the    east  and  west   sides. 
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"It  is  generally  conceded  that  the  buckling  did  not  occur 
iimnediately  upon  the  application  of  the  roofing  material, 
but  some  days  or  weeks  later.   It  is  also  conceded,  and 
it  is  a  known  fact,  that  the  roofs  as  they  exist  today 
do  not  leak,  but  the  buckling  tends  to  present  a  rather 
unsightly  appearance. 

"The  Inspectors,  acting  for  and  in  behalf  of  the  super- 
vising engineer  in  charge  of  the  construction  of  these 
buildings,  have  refused  to  accept  the  buckled  portions 
of  the  roofs  as  satisfactorily  complying  with  the  Plans 
and  Specifications  from  an  appearance  standpoint, 

"There  have  been  numerous  conferences  held  between  the 
general  contractor,  the  sub-contractor,  the  supervising 
engineer,  the  consulting  architect,  and  myself,  in  an 
effort  to  come  to  some  decision  in  settling  this  matter. 
Out  of  these  conferences  there  developed  certain  state- 
ments such  as  - 

"1,   Roofs  of  this  material  cannot  be  installed  in  San 
Francisco  at  any  time  without  buckling  because  of  the 
rather  hiimid  weather  conditions  existing  in  this  area. 

"2.   This  same  type  of  roof  could  bo  installed  during 
the  aximmer  in  areas  such  as  St.  Clara  Valley  without 
buckling, 

"3»   The  sub-contractor  has  offered  to  give  an  uncondi- 
tional guarantee  of  five  years  that  the  roofs  will  not 
leak  and  will  not  deteriorate, 

"i;.   Inspection  of  somewhat  similar  roofs  within  the 
boundaries  of  San  Francisco,  and  one  in  Marin  County, 
to  a  degree  substantiate  the  statement  made  in  item  one 
above, 

"I  am  enclosing  herewith  a  copy  of  the  complete  Specifi- 
cations covering  the  entire  building  so  that  you  may 
review  not  only  the  section  noted  above,  but  also  the 
'Information  to  Bidders',  Part  I,  and  the  'General  Con- 
ditions', Part  II.   Enclosed  also  is  a  letter  from 
Mr.  George  E.  Conally,  Building  Production  Division, 
Johns-Mansville  Sales  Corp.,  on  this  subject, 

"In  an  effort  to  settle  this  matter,  I  am  requesting 
an  opinion  from  you  to  determine  whether  or  not  the 
general  contractor  can  be  legally  required  to  provide 
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"roofs  without   buckles,    on   the   basis   of    tho  provi- 
sions  of    the    Specif icctions,    pr-rticularly  section  l^. 
entitled   'Roofing  and  Water    Proofing',      Due   to   the 
fact   that  there    is   a   considerable   amount   of   the 
contractor's  money  retained  by  the    City  iinder   provi- 
sions  of   the    contract  until   this  matter   is   settled, 
I  would  appreciate   an  early  reply  to    this  letter," 

OPINION 

In  considering  your  request  and  the  conclusions  reached 
In  this  opinion,  I  have  reviewed  the  letter  from  Mr.  George  E. 
Conley,  a  copy  of  which  is  tt  tached  hereto,  marked  Exhibit  "A". 

The  contract  between  the  contractor  and  the  Recreation 
Commission  of  the  City  and  County  of  San  Francisco  (See  Resolu- 
tion) provides  in  part  as  follows: 
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"That  tho  contractor  will  do  and  perform  in  good  and 
workmanlike  manner,  vinder  the  direction  and  to  the  sat- 
isfaction of  the  Recreation  Commission,  all  the  follow- 
Ing  work  .  ♦  .  ,"  (Emphasis  mine.) 


Section  6  of  tho  General  Conditions,  subdivision  (a),  in 
part  provides: 

"Engineer  to  Decide  Meaning.  -  The  drawings,  specifica- 
tions, end  all  supplementary  documents,  are  intended  to 
be  self-explanatory  and  cooperative,  and  to  describe 
and  provide  for  a  complbte  work.   Should  any  discrep- 
ancy, error  or  omission  appear,  or  any  misunderstanding 
arise  as  to  the  import  of  anything  in  the  drawings, 
specifications  or  supplementary  documents,  the   matter 
shall  be  referred  to  the  Engineer,  who  shall  decide 
the  true  meaning  and  intent  of  the  drawings,  specifi- 
cations or  other  documents.   Such  decision  by  the 
Engineer  shall  be  final  and  conclusive," 

Section  8  of  the  General  Conditions,  subdivision  (c), 
provides  as  follows: 

"Inspection.  -  All  ths  work  and  materials  and  the  man- 
ufacture and  preparation  of  such  materials  from  tho 
beginning  of  the  construction  until  the  final  comple- 
tion and  acceptance  of  the  herein  proposed  work,  shall 
be  subject  to  the  inspection  and  rejection  of  the 
Engineer  at  such  times  as  may  suit  his  convenience," 

Subdivision  (g)  of  Section  8  of  said  General  Conditions 
provides  as  follows: 

"Defective  Work  and  Materials.  -  Any  vinfaithful  or 
defective  work  or  materials  vrtiich,  in  the  opinion  of 
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"the  Engineer,  do  not  conform  to  the  drawings  and  spec- 
ifications, or  are  not  equal  to  the  samples  submitted 
to  and  approved  by  him,  or  any  work  which,  without  the 
written  consent  of  the  Engineer  shall  vary  from  that 
required  by  the  drawings  end  specifications  in  form  or 
quality,  or  in  amount  or  value,  shall  be  rejected  and 
any  such  defective  work  shall  be  immediately  replaced, 
or  otherwise  corrected  when  so  ordered  by  the  Engineer, 
who  shall  have  the  right  at  any  time  before  or  after 
the  completion  of  the  work  to  order  such  improper  work 
removed,  re-made  or  replaced;  and  all  work  disturbed  by 
the  alteration  shall  be  made  good  at  the  Contractor's 
expense.   The  Contractor  shall  at  once  remove  from  the 
work  and  its  vicinity  all  rejected  material  of  whatever 
kind,  and  upon  his  failure  to  do  so  within  forty-eight 
hours  after  notice  from  the  Engineer,  such  material  may 
be  removed  by  order  of  the  Commission,  and  the  cost  of 
such  removal  shall  be  deducted  from  any  money  duo  or 
that  shall  become  due  to  the  Contractor  on  account  of 
the  contract.   All  payments  under  the  contract  may  be 
withheld  until  such  defective  work  has  been  remedied, 
and  such  defective  materials  have  been  removed  and 
replaced,  as  provided  above," 

Section  9,  subdivision  (u) ,  General  Conditions,  provides: 

"Guarantee,  -  The  Contractor  shall  be  held  responsible 
for,  and  must  make  good  any  defects  arising  or  discovered 
in  any  part  of  his  work  within  one  (1)  year  after  the 
complotion  and  acceptance  of  same  by  the  Commission,  and 
in  certain  other  parts  further  specified,  for  a  longer 
period.   The  Contractor  must  give,  in  addition  to  the 
Performance  Bond  and  Labor  and  Material  Bond,  a  corpor- 
ate surety  bond  equal  to  ten  (10)  per  cent  of  the  amount 
of  the  contract,  and  to  hold  good  for  a  period  of  one  (1) 
year  after  the  completion  and  acceptance  of  the  work,  to 
project  the  City  against  the  results  of  faulty  material 
or  workmanship  during  that  time.   Such  bond  shall  be 
delivered  to  the  Superintendent  before  the  final  payment 
will  be  made," 

Subject  to  the  rule  that,  in  case  of  doubt  or  ambiguity, 
an  agreement  should  be  construed  most  strongly  against  the  one  by 
whom  it  was  prepared,  public  contracts  will  be  liberally  construed 
in  favor  of  the  public,  (See  McQUILLIN  ON  MUNICIPAL  CORPORATIONS, 
Vol,  10,  p.  lj.71^. 
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It  is  not  unusual  for  a  contract  to  contain  a  provision 
that  the  contract  shall  be  performed  to  the  satisfaction  of  a  cer- 
tain officer,  board  or  committee  or  that  the  performance  shall  be 
io  approved,   (See  McQUILLIN  ON  MUNICIPAL  CORPORATIONS,  Vol.  10, 
P.  kBk*) 
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In  the  case  of  TIFFANY  v.  PACIFIC  SEIaER  PIPE  CO.,  180 
Cal.  at  page  703,  the  court  said: 

"But  where  there  is  nothing  to  Justify  the  contrary  con- 
struction, the  general  rule  is  that  tt^  party  to  be  satis- 
fied is  the  judge  of  his  own  satisfaction,  subject  only  to 
the  limitation  in  most  Jurisdictions  that  ho  must  act  in 
good  faith,  and  if  he  does  so  act  and  is  really  dissatis- 
fied, he  may  reject  the  wd  rk  or  the  article  on  the  ground 
that  it  is  not  satisfactory  to  him." 

Whore  the  parties  agree  that  the  sufficiency  of  perform- 
ance shall  be  determined  by  some  third  person,  e.g.,  an  architect, 
in  building  contracts,  his  determination  is  conclusive  in  the 
absence  of  proof  of  fraud  or  mistake.   (CITY  STREET  IMPROVEMENT 
CO.  V.  MARYSVILLE,  155  Cal.  i;19;  BROWN  v.  AGUILAR,  202  Cal.  1^3', 
PACIFIC  COM.  CO.  V.  GREER,  129  Cal.  App.  75l;  CHURCH  v.  SHANKLIN, 
95  Cal,  626;  AMERICAN- HAWAII AN  ENG.  ETC.  CO.  v.  BUTLER,  165  Cal. 
1^97.) 

In  the  case  of  HALL  v.  WEBB,  66  Cal.  App.  I4.I6,  the  con- 
tract provided  that  one  party  had  the  right  to  withdraw  wator  from 
a  stream  only  so  long  as  the  other's  supply  was  not  lessened,  and 
gave  the  latter  the  sole  right  to  determine  whether  such  lessoning 
took  place.   Hold,  the  court  could  not  go  into  the  question  of 
actual  diminution. 

And  in  VAN  DER  MARK  v.  CALIFORNIA  HOME  ETC.  ASSOC,  k3 
Cal.  App.  685»  where  a  contract  for  the  sale  of  real  property  con- 
tained an  agreement  by  the  vendor  to  buy  it  back  if  the  purchaser 
should  be  "dissatisfied  with  the  investment,"  it  was  held  that 
personal  dissatisfaction,  independent  of  value  or  quality  of 
property,  was  controlling. 

The  contract  in  question  calls  for  performance  to  the  sat- 
isfaction of  the  Recreation  Commission,  that  the  engineer  shall 
decide  the  meaning  and  interpret  the  drawings  and  specifications 
which  are  a  part  of  said  contract.   It  is  further  provided  in 
Section  8  (a)  of  the  General  Conditions  that  the  wjrk  shall  be 
done  to  the  satisfaction  of  the  Engineer,  and  in  subdivision  (c) 
that  it  shall  be  subject  to  the  inspection  and  rejection  of  said 
engineer;  that  the  engineer  shall  have  the  right  at  any  time 
before  or  after  the  completion  of  the  work  to  order  the  improper 
work  removed,  re-made  or  replaced,  and  all  work  disturbed  by  the 
alteration  shall  be  made  at  the  contractor's  expense. 

The  city  cannot  be  unreasonable  or  arbitrary  in  demanding 
satisfactory  performance;  it  is  sufficient  if  the  performance  would 
be  satisfactory  to  a  reasonable  person.  (BRYAN  ELEVATOR  CO.  v, 
UW,  31  C.A.  205.) 
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Therefore,    if  you  find   that   the   contractor  did  not 
install   the   roof  pursuant   to  the    specifications,    and  buckling 
occurred   as   a  result   thereof,    the   engineer  can  refuse   to   accept 
said  buckled  roofing  and   reject   it,  with  any  attendant   cost   to 
be  borne  by  the   contractor* 

However,    if  you   find  that    the    roofing  was   installed 
pursuant  to  the    specifications,    and   that   "roofs  of  this  mater- 
ial cannot  be    Installed  in  San  Francisco   at   any   time  without 
buckling   because    of    the   rather   humid  weather   conditions  existing 
In  this   area",    then  the    contractor   cannot  be   required  to  provide 
roofs  without  buckles. 

You  are,    therefore,    advised  accordingly* 

Respectfully   submitted. 


DION  R.    HOLM, 
CWH  City  Attorney, 
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To:  Recreation  end  Pork  Commission 
McLaren  Lodge,  Golden  Gate  Park 
Son  Francisco  17,  California 

Attn:  Mr.  David  E.  Lewis,  General  Manager 


COPY  EXHIBIT   "A" 

JOHNS-MANVILLE 
Sales  Corporation 
Building   Products  Division 

Telelphone   DOuglas  2-14-353  ll6  New  Montgomery  Street 

San  Francisco  5»    Calif. 

October   5,    1951 

Mr.   George   S.    Harman 
Supervising  Engineer 
Recreation  and   Park  Department 
McLaren  Lodge 
San  Francisco,    California 

Dear   Sir: 

After  close  personal  inspection  of  the  roofing  areas  of  the 
Sunset,  St.  Marys  and  Potrero  Hills  Recreation  buildings,  I  wish 
to  give  you  my  opinion  of  the  roofing  conditions  on  these  projects. 

To  better  explain  the  characteristics  of  the  basic  materials 
used  in  your  construction,  I  think  we  should  give  a  little  consid- 
eration to  the  raw  materials  used  in  the  manufacture  of  this  type 
of  roofing.   All  roofing  materials  are  made  into  papers  of  various 
weights  before  saturation.   These  papers  are.  Felts,  as  they  are 
called  and  are  made  up  of  basic  raw  materials,  such  as,  wood  fibre 
chips,  rag,  newspaper,  straw  and  so  forth. 

Consider  the  basic  material  used  in  manufacturing  rag  felt 
roofing  and  the  type  of  material  used  on  your  building.   Before 
World  War  II,  a  large  supply  of  wool,  cotton  and  other  natural 
materials  were  Imported  from  Japan  and  other  foreign  countries, 
largely,  because  domestic  markets  afforded  only  a  small  portion 
of  the  demand,  and  because  a  great  quantity  of  United  States  tex- 
tiles are  made  of  synthetic  fibres,  such  as,  nylon,  celanese, 
rayon  etc.  These  synthetic  fibres  cannot  be  used  to  manufacture 
paper  of  felt. 

Because  of  the  shortage  of  rag  materials,  most  manufacturers 
are  currently  using  wood  fibre.   This  typo  of  raw  material  has 
not  affected  the  weathering  quality  of  the  roofing,  but  it  has 
made  a  material  more  subject  to  wrinkles. 

Causes  of  blistering  and  buckling  In  Built-Up  roofing  aro 
the  presence  of  moisture  and/or  air  between  any  of  the  plys.   This 
moisture  and  air  con  get  into  the  roofing  on  a  wet  or  damp  day. 
Applying  the  sheets  when  the  adhesive  material  is  set  so  that 
adhesion  does  not  take  place.   Buckles  are  also  caused  by  movement 
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of  sheets  due  to  shrinkage  of  wood  members,  such  as,  the  sheath- 
ing and  structural  members,  etc. 

It  is  my  considered  opinion  that  in  the  case  of  your  throe 
buildings,  the  buckles  are  caused  by  a  moisture  trnppod  between 
the  insulation  and/or  folts,  as  they  woro  layed.   The  orientation 
of  your  gymnasium  buildings  is  such,  that  the  sun  cannot  get  to 
the  north  side  of  the  deck,  due  to  the  foliage  and  terrain  or 
both,  which  is  a  most  unusual  condition  and  one  that  most  certainly 
could  easily  be  overlooked  in  writing  specifications  for  this  job. 

Another  factor  that  I  consider  to  be  detrimental  to  the  roof 
is  the  use  of  cold  cement  instead  of  the  conventional  hot  asphalt, 
wnich,  in  my  opinion,  if  used  would  aid  in  drying  off  surface 
moistures  that  may  have  collected  on  the  roofing. 

I  believe  the  sheets  are  too  well  nailed  to  slip  or  expand 
enough  to  allow  the  present  condition.   There  is  not  enough  adhe- 
sion between  the  sheets  on  the  north  side  of  the  building,  if  the 
sun  could  strike  the  north  side,  there  would  have  been  considerably 
less  buckling. 

To  summarize: 

1.  Heavy  cap  sheets  are  difficult  to  prevent  from  buckl- 
ing even  under  ideal  conditions. 

2.  Presence  of  moisture  in  the  fabrication  increased  by 
the  lack  of  sun  on  the  north  side  had  caused  the  buckling  condition. 

3.  Very  few  of  the  buckles  are  caused  by  expansion  or 
movemont  of  the  sheets  due  to  adequate  nailing. 

l^.,      Use  of  cold  adhesive  which  of  its  own  properties  ag- 
gravate these  conditions, 

I     I  hope  the  above  information  will  be  of  help  to  you  and  I  know 
>  you  will  use  this  information  to  the  best  interest  of  all  concerned. 

Very  truly  yours, 

(Signed)  GEORGE  E.  CONLEY 

Building  Products  Division 
San  Francisco  District 

SEC:  her 


OP  III  ION  NO.    I4.59 
November  19,   1951 

SUBJECT:      COITDEMNATION   OF   PROPERTY  FOR    PUBLIC 
USE;    RIGHT   OF  TSlJAilT   TO   COMPENSATION 
FOR   DAI 'AGE  TO    IIIFROVEMENTS    IN  ABSENCE 
OF  A   TERM  LEASE 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

RE  .UEST 

"In  the  meeting  of  the  Board  of  Supervisors  on 
Tuesday,  November  13,  1951,  Supervisor  Hencuso  request- 
ed that,  in  connection  with  File  No.  8268  entitled 
'Authorizing  purchase  of  a  leasehold  interest  in  a 
one-story  building  seated  on  the  northerly  line  of 
13th  Street  by  the  payment  of  ^^1^,71$   to  John  Ilulhern 
Com^-^any,  recuired  for  the  widening  of  13th  Street', 
you  furnish  him  with  a  written  opinion  relating  to 
the  following  query: 

'•is  the  City  legally  obligated  to  pay  John 
Mulhern  Ccmpany  the  proposed  sxom  of  :#l4.,7l5  in  the 
absence  of  a  leasehold  interest? 

"The  foregoing  subject  will  again  be  before 
the  Board  of  Supervisors  for  consideration  at  its 
next  regular  meeting  scheduled  for  Monday,  November 
19,  and  receipt  of  your  opinion  by  th:;t  time  will  be 
greatly  appreciated," 


I  an  informed  by  the  Director  of  Property  that  the  lease 
on  the  -remises  in  question  had  ex^-ired  and  was  not  renewed  be- 
cause of  the  proposed  widening  and  that  the  tenant  is  presently 
on  a  month  to  month  basis.   He  further  advises  that  the  siam  of 
vl|,7l5.00  represents  the  negotiated  value  of  the  nroapective  damage 
occasioned  by  the  proposed  widening  to  the  improvements  erected  on 
the  demised  property  by  the  tenant  and  which  are  owned  by  the  tenant, 
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OPINION 

Even  though  a  tenancy  is  on  a  month  to  month  basis,  it  has 
been  held  that  the  tenant  is  entitled  to  compensation  for  damages 
to  imrrovements  affixed  to  the  land  by  him  and  constituting  his  sep- 
arate property  in  a  rroceeding  to  condemn  the  land  for  public  use. 
See  the  case  of  PEOPLE  v.  KLOPSTOCK,  21+  Cal.  (2d)  897,  which  in- 
volved a  closely  anala^ous  situation.  The  facts,  insofar  as  they 
are  relevant  to  the  present  situation,  are  as  f ollov/s  :  The  lessor 
leased  the  preriises  to  the  lessee  in  192I4.  for  a  period  of  one  year 
by  a  written  leese  which  provided  that  in  case  the  lessee  should 
hold  over,  such  holding  should  be  deemed  a  tenancy  from  month  to 
ncnth.  The  lessee  went  into  possession  and  erected  on  the  property 
an  asphalt  plant  and  appurtenant  facilities.   The  property  was 
condemned  in  19lj.O  while  the  premises  were  in  possession  of  an 
assignee  of  the  lease.  The  court  held  as  follows: 

"The  state  Constitution  (art.  I,  Sli^.)  provides 
that  compensation  for  the  taking  of  private  property 
shall  be  paid  to  the  owner.   In  fixing  a\xrards  in  con- 
demnation cases  compensation  must  be  paid  to  the  owners 
as  their  respective  interests  shall  appear  at  the  time 
when  the  taking  of  property  for  a  "ublic  use  is  deemed 
to  occur  --  at  the  dA  e  of  the  issuance  of  summons, 
(Code  Civ.  Proc,  5U2t^8,  I2I4.9;  BRICK  v.  CAZAUX,  9  Cal. 


(2d)  5l|9,  556  /7I  P.  2d  588/;  CITY  OF  i.OS  ANGELES  v, 
BLOIIDEAU,  127  Cal.  Ap- .  13'9,  li|0  /l5  P.  2d  S$k/ ;    PEOPLE 
V.  JOERGER,  12  Cal.  App.  2d  665,  671  /5S   P.  2^  1269/.) 
At  the  time  of  the  constructive  taking  here  --  February 
23,  19l|0  --  the  lessee  indisputably  was  the  owner  of 
the  asphalt  plant  and  appurtenances  it  had  theretofore 
erected  on  the  leased  premises,  and  it  had  the  right  to 
remove  them  therefrom  according  to  the  terms  of  the 
leese.   Subsequently  the  defendant  Elerding  succeeded  -- 
through  assignment  and  bill  of  sale  —  to  the  right  to 
compensation  for  the  state's  destruction  of  this  orig- 
inal property  interest  of  the  lessee.   Upon  such  basis 
there  can  be  no  quesuion  as  to  the  propriety  of  his 
claim  to  participate  in  the  condemnation  award.  The 
principle  Governing  damage  considerations  in  an  eminent 
domain  oroceedlng  involving  the  disturbance  of  a  lease- 
hold estpte  is  well  stated  in  IIcADAII,  LANDLORD  AND 
TENAOT,  fifth  edition,  section  10,  pa-^es  23-25: 
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"'The  State's  appropriation  of  land,  unless  qual- 
ified when  nade ,  is  an  appropriation  of  all  that  is  an- 
nexed to  the  land  whether  classLfied  as  buildings  or  as 
fixtures  ....  Trade  fixtures  are  rega-'ded  as  personalty 

as  between  the  tenant  ani  owner  /of  theland/  so  far  as 
the  right  of  renoval  is  concerned,  but  es  between  the~en- 
ant  ana  the  condemning  party  they  are  regarded  as  a  part 
of  the  rerlty  for  the~"urpose  of  making  compensation,  so 
lonr;  as  t>.ey  remain  fixtures,  and  where  by  the  exercise  of 


ion.":  as  t.iey  remain  iixtures,  ana  wnere  py  tne  exercise  o. 
the  right  of  omlnant  domain  they  are  destroyed  or  injured 

"  """    "      '  he  tenan' 

proceed 


in  value,  dsmaces  may  be  recovered  therefor  by  the  tenant. 
The  av/ard  made  for  such  fixtures  In  condemnation 
Ings  therefore  belongs  to  the  tenant. 

"•'■here  there  is  a  condemnation  of  land,  and  also 
a  destruction  of  a  valuable  plant  erected  by  a  tenant  there- 
on, the  value  of  the  plant,  even  though  not  adding  to  the 
vaxue  of  the  land,  must  be  awarded  to  the  tenant.   It  is 
proper  ...  in  condemnation  proceedings,  to  make  separate 
awards  not  only  for  the  fee  of  the  land,  but  to  the  lessee 
who  has  erected  business  buildings  and  a  plant  thereon,' 
(Italics  added) 

"In  accord  with  this  statement  of  the 
law,  see  CITY  CP  L.OS   AIIGEx^ES  v.  HUGIiES,  202 
Cal.  731,  737  /262  ?.  737/;  and  CITY  OF  LOS 
AMGELZS  V.  KLIlTlCSR,  219  Cal.  198,  20^-210  /25 
P.  2d  826,  90  A.  L.  R.  II4.8/. 

"Under  these  legal  principles  the  defendant 
Slerding  properly  claims  compensation  for  the  state's  in- 
vrsion  of  his  -property  rights  through  destruction  of  the 
asphalt  plant  and  a-  urtenant  facilities  on  the  condemned 
premises.  The  jud^^ment  is  therefore  reversed,  with  di- 
rections to  the  trial  court  to  amend  its  findings  in  ac- 
cordance with  the  views  herein  expressed  and  to  include 
in  its  com-^ensation  award  such  d-mpges  in  favor  of  the 
defendant  Elerding  as  it  shall  determine  from  the 
record  herein  to  be  roperly  representative  of  the 
value  of  his  loss." 

In  view  of  the  law  set  forth  in  the  KLOPSTOCK  case,  and 
the  authorities  cited  therein,  it  appears  that  any  damage  to  the 
improvements  affixed  to  the  reelty  by  the  tenant  v;hlch  remain  his 
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er  elerient  of  conpensation  to  be  paid  him  in  the 
on  proceedincs,  despite  the  fact  that  his  lease 

such  has  no  market  value.   Pursuant  to  his  author- 

^1  of  the  Charter,  the  Jirector  of  Frooerty  has 
mined  that  the  sum  of  i!4.,7l5  is  a  reasonable 
he  damage  sustained  by  the  tenant  by  virtue  of 

There  is  nothing  before  me  to  indicate  that  the 
ty  abused  the  judgment  vested  in  him  by  the  Charter, 

in  the  matter. 


You  are  advised  accordingly. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TB 


To:      Board  of  Supervisors 

Attention:     Ilr.   JohnR.  lIcGrath,    Clerk 


Opinion  No.  I4.6O 
November  19,  1951 


SUBJECT:   JUVENIIE  PROBATION  OFFICER;  EXERCISE  OF 

POWERS  IN  ADMINISTRATION  OF  YOUTH  GUIDANCE 
CENTER. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"a  question  has  arisen  as  to  vho  is  the  appointing 
officer  for  subordinate  positions  in  the  Youth  Guidance 
Center,  Juvenile  Court, 

"Your  opinion  of  August  28,  1951  (No*  h26)   deals  vd  th 
the  residential  qualifications  of  the  Chief  Juvenile 
Probation  Officer,  and  in  that  opinion  you  refer  to  the 
Judge  of  the  Juvenile  the  'true  head  of  the  entire  local 
system' . 

"Heretofore,  pursuant  to  the  provisions  of  Section  $6   of 
the  Charter,  we  have  considered  the  Chief  Juvenile  Pro- 
bation Officer  as  the  appointing  officer  for  positions 
established  in  the  Youth  Guidance  Center  other  than  those 
of  the  Referee.  However  we  had  assumed  that  the  Chief 
Juvenile  Probation  Offirer  was  an  officer  of  the  city  and 
county  under  the  provisions  of  Section  i\.   of  the  Charter 
and  subject  also  the  provisions  of  Section  7  of  the  Charter. 

"  Will  you  therefore  advise  us  if  we  are  correct  in  con- 
sidering the  Chief  Juvenile  Probation  Officer  as  the  ap- 
pointing officer  for  subordinate  positions  established  in 
the  Youth  Guidance  Center.   If  your  answer  is  in  the 
affirmative,  vi  11  you  advise  us  if  the  Chief  Juvenile 
Probation  Officer  has  the  authority  to  approve  timerolls 
for  payment  of  the  compensation  of  such  employees  and  to 
certify  to  the  filing  of  the  loyalty  oath,  and  make  such 
other  certifications  as  are  required  in  payroll  procedure. 
Does  he  also  have  the  authority  as  specified  in  Section 
20  of  the  Charter  for  department  heads,  including  the 
authority  to  issue  requisitions  for  the  purchase  of 
materials,  supplies  and  equipment?" 
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OPINION 

Section  63U  of  the  Welfare  and  Institutions  Code  provides  as 
follows: 

"§6314..   Appointment  and  tenure  under  county  charter 
and  civil  service  provisions.   In  counties  having 
charters  v/hich  provide  a  method  of  appointment  and 
tenure  of  office  for  probation  ofiicers,  assistsint 
probation  officers,  deputy  probation  officers,  and 
the  superintendent,  matron,  and  other  employees  of 
the  Juvenile  hall,  such  charter  provisions  shall 
control  as  to  such  matters,  and  in  counties  which 
have  established  or  hereafter  establish  merit  or 
civil  service  systems  governing  the  methods  of 
appointment  and  the  tenure  of  office,  of  probation 
officers,  assistant  probation  officers,  deputy 
probation  officers,  and  of  the  superintendents, 
natrons  and  other  employees  of  the  Juvenile  hall 
the  provisions  of  such  merit  or  civil  service  sys- 
tems shall  control  as  to  such  matters;  but  in  all 
other  counties,  such  matters  shall  be  controlled 
exclusively  by  the  provisions  of  this  code«" 

The  portions  of  Section  58  of  our  charter,  to  which  you  refer, 
constitute  an  acceptance  of  the  privileges  granted  under  Section  63kt 
as  above  noted;  and  there  can  be  no  doubt  that  the  Juvenile  Probation 
Officer,  under  such  applicable  law,  is  the  appointing  officer  for 
positions  established  in  the  Youth  Guidance  Center,  other  than 
Referee. 

With  regard  to  yoiir  question  concerning  the  powers  of  the 
Juvenile  Probation  Officer  in  respect  to  certifications  required 
in  payroll  procedures,  you  are  advised  that  the  Juvenile  Probation 
Ofxice'is  the  proper  person  to  make  such  certifications,  V.'hile  such 
authority  Is  not  expressly  spelled  out  to  him  in  our  local  law,  it 
Is  my  opinion  that  the  power  exists  by  virtue  of  the  following: 

Section  58  of  our  charter  provides,  among  other  things,  that 
the  probation  officer  of  the  Juvenile  Court  shall  have  the  powers 
granted  him  by  the  laws  of  the  State  of  California, 

In  three  sections  of  the  Welfsire  and  Institutions  Code  (i.e., 
633,  6la,  662  -  see  Stats.,  1951,  Chap.  582)  it  is  provided  that  in 
counties  having  a  population  not  in  excess  of  2,000,000,  the  Juvenile 
probation  officer,  with  the  advioe  and  counsel  of  the  probation  com- 
mittee, shall  "manage  and  control  the  internal  affairs  of  the  Juvenile 
hall."  For  our  local  purposes,  such  grant  of  power  is  tantamount  to 
an  authority  to  "manage  and  control  the  internal  afialrs  of  the  ^uth 
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Guidance  Center."   (Vhlle  each  of  the  above  noted  sections  contains 
the  proviso  that  the  Judge  of  the  Juvenile  court  can  direct  the  pro- 
bation co.Tunlttee  to  manage  and  control  the  internal  affairs  of  the 
Juvenile  hall,  no  such  direction  has  been  made  in  our  instant  situ- 
ation. ) 

It  cannot  be  doubted  that  the  matters  referred  to  by  you, 
i.e.,  certifications  in  the  payroll  procedures.  Including  loyalty 
oath  certifications,  are  part  of  the  "internal  affairs"  incident  to 
the  administrative  operation  of  the  Youth  Guidance  Center  (Juvenile 
hall).   In  LEWIS  v,  PIM  COUi  TY,  155  U.S.  Sk   (39  L.Ed.  67),  the 
Supreme  Court,  interpreting  the  v/ords  "internal  affairs"  in  connec- 
tion with  a  municipal  corporation,  said  that  such  expression  in- 
cluded any  such  activities  as  would  be  required  to  be  engaged  in  to 
fulfill  their  proper  functions  and  to  effectuate  their  lawful  objects. 
It  is  certain  that  the  preparation  of  tlmerolls  necessary  for  pay- 
ment of  salaries  to  assistants  and  employees  in  the  Youth  Guidance 
Center  is  a  most  integral  and  necessary  part  of  the  Internal  affairs 
of  that  department;  for  without  the  payment  of  salaries  to  such 
persons  there  could  be  no  effectuation  of  the  objects  of  the  local 
Juvenile  probation  system. 
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egard  to  your  last  question,  i.e.,  does  the  Juvenile 
cer  have  the  authorities  specified  for  department  heads 
20  of  the  charter,  you  are  advised  that  while  his 
flow  out  of  Section  20,  he  does  possess  and  may  exer- 
power  as  will  have  a  reasonable  relation  to  the  "In- 
"  of  the  Youth  Guidance  Center  and  to  the  effectuation 
objects  for  vrhich  the  Center  has  been  created  and 
e  V.'elfare  and  Institutions  Code,  references  supra.) 
your  pointed  inquiry,  I  have  no  doubt  that  the  issu- 
requlsltlons  for  the  purchase  of  materials,  supplies 
for  the  Center  has  a  definite  and  clear  relation  to 
of  the  Internal  affairs  of  the  Center. 


Accordingly,  you  are  advised  as  above  set  forth  with  regard 
to  your  submitted  Inquiries. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

To:   Civil  Service  Commission 

Attn:   Mr,  >.'llliam  L.  Henderson, 

Personnel  Director  and  Secretary 


cc:  Harry  D.  Ross,  Controller. 
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OPINION  NO.  I4.6I 
November  20,  1951 

SUBJECT:   RIGHT  OP  CIVIL  SERVICE  COMMISSION  TO 
APPROVE  OF  MORRIS  H.  LEVY  RECEIVING 
COMPENSATION  FOR  SERVICES  PREVIOUSLY 
RENDERED  TO  ISLAIS  CREEK  RECLAMATION 
DISTRICT. 

Gentlemen: 

This  vdll  acknowledge  receipt  of  your  recent  request  for  an 
opinion  in  connection  with  the  request  made  of  you  by  Morris  H. 
Levy,  an  employee  of  the  Department  of  Public  Works,  for  permis- 
sion to  accept  ^5»000  from  the  Islais  Creek  Reclamation  District, 

You  forwarded  vjith  your  request  a  ]e  tter  you  received  from 
Messrs.  V»right  &  Larson,  attorneys  for  the  Islais  Creek  Reclamation 
District,   From  this  letter,  and  your  request,  the  following,  vould 
appear  to  be  the  salient  facts  here  involved: 

1)  In  1925  the  Islais  Creek  Reclamation  District  was 
organized  by  a  specific  act  of  the  State  Legislature 
(Statutes  1925,  p.  82). 

2)  Mr.  O'Shaughnessy  was  the  City  Engineer,  at  the  time 
of  the  creation  of  this  District,  end  was  one  of  the 
first  members  of  the  Board  of  Trustees  of  the  Islais 
Creek  Reclamation  District. 

3)  Mr,  Morris  H,  Levy  who,  at  that  time  and  ever  since 

has  been  a  Civil  Service  employee  of  the  City  and  County 
of  San  Francisco,  in  the  Department  of  Public  Works,  was 
suggested  by  Mr.  O'Shaughnessy  as  the  Engineer  for  the 
District,  and  he  was  appointed  such  by  the  Trustees  and 
ever  since  remained  the  Engineer  for  the  District.   Mr, 
Levy  has  also  served  as  Assistant  Secretary  and  Secretary 
thereof, 

1|.)  Mr,  Levy  has  never  received  directly  any  compensation 
in  any  form  from  the  District  for  any  of  his  services 
to  the  District. 

5)  For  a  period  of  time  prior  to  October  30,  1937  Mr.  Levy, 
at  the  direction  of  Mr.  O'Shaughnessy  as  the  City 
Engineer,  performed  work  for  the  District  but  received 
therefore  only  his  salary  as  a  city  employee. 

6)  After  October  30,  1937  Mr,  Levy  rendered  services  to  the 
District  (on  his  own  time)  after  completing  his  work  as 
a  city  employee,  anri  during  vacations  and  week  ends. 
This  service  was  rendered  to  the  District,  insofar  as 
Mr.  Levy  was  concerned,  in  a  spirit  of  public  service 
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and  without  any  agreement,  thought,  or  expectation  of 
any  compensation  therefor. 

7)  Now,  the  District  is  desirous  of  being  permitted  to 
compensate  Mr.  Levy  for  this  voluntary  service  he 
rendered  to  and  for  It. 

8)  Mr.  Levy  has  never  heretofore  made  application  for 
permission  to  accept  outside  employment  because  he  had 
not  contemplated  receiving  my  compensation  or  remunera- 
tion for  said  services. 

9)  Now,  request  Is  being  made  by  the  Islals  Creek  Reclama- 
tion District  to  be  allovied  to  compensate  Mr.  Levy  for 
this  voluntary  servlde  rendered.   And,  request  Is  being 
made  by  Mr.  Levy  for  permission  to  accept  such  payment 
from  the  District. 

You  ask  whether  the  Civil  Service  Commission  can  now  legally 
approve  of  this  outside  employment,  vhlch  you  Indicate  you  feel 
is.  In  effect,  a  request  for  retroactive  approval  of  outside  em- 
ployment. 

OPINION 

Section  it;!  of  the  charter  authorizes  and  directs  the  Civil 
Service  Commission  to  adopt  rules  to  carry  out  the  Civil  Service 
provisions  of  the  charter. 

The  Civil  Service  Commission  had  adopted  Rule  36  to  control 
outside  employment  of  civil  service  employees.   This  rule  was 
originally  adopted  in  1933»  and  has  been  variously  modified  since 
then.   I  am  in  full  accord  with  the  opinion  of  my  predecessor 
(dated  July  II4.,  19kh   -  #3591)  to  the  effect  that  Rule  36  is  well 
within  the  Rule-making  power  and  authority  of  the  Civil  Service 
Commission. 

Rule  ^6  of  the  Civil  Service  Commission  reads  as  follows: 

"RULE  36:   HOLDING  OP  MORL  THAN  ONE  POSITION 

"Except  vi  th  the  ep  proval  of  the  Civil  Service  Commiss- 
ion as  herein  provided,  no  person  holding  a  position  under 
civil  service  appointment  in  this  Jurisdiction  shall  accept 
any  employment,  position  or  service,  in  or  out  of  the  service 
of  the  Sen  Francisco  municipal  government,  in  which  he  is 
required  to  perform  any  duties  and  for  which  he  Is  to  receive 
any  compensation  in  any  form  including  salary,  vrage,  fee, 
commission  or  emolument. 
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"Such  persons  v^o  desire  to  accept  other  employment  in 
addition  to  their  re^uii  r  municipal  employment  must  make  a 
request  of  the  Civil  Service  Commission  for  such  permission 
on  a  form  provided  by  the  Commission.   The  request  must  first 
have  the  approval  and  affirmative  recommendation  of  the  of- 
ficer having  appointive  power  over  the  full  time  civil 
service  position  of  the  employee  who  is  making  the  request. 
The  request  must  contai  n  a  statement  reporting  the  nature  of 
the  other  employment  or  service  viilch  the  employee  desires 
to  undertake  and  the  duties  thereof;   the  usual  place  of  the 
employment  or  service;  the  approximate  total  number  of  hours 
of  service  required  of  the  employee  per  week,  and  the  work 
schedule;  and  the  name  of  the  person,  firm,  or  official  for 
whom,  or  under  whom,  the  service  is  to  be  performed  and  a 
statement  by  such  person  to  the  effect  that  he  understands 
that  the  employee  is  regularly  emoloyed  in  the  city  and 
county  service  on  a  full  time  basis. 

"The  Civil  Service  Commission,  on  the  basis  of  investi- 
gation and  report  by  the   Personnel  Director  end  Secretary 
shall  decide  whether  the  performance  of  the  duties  of  the 
other  employment  or  service  will  impair  the  efficiency  of 
such  employee  in  his  regular  civil  service  employment  or 
interfere  in  any  way  with  the  full  and  proper  performance 
of  the  duties  of  his  regular  civil  service  position,  or  if 
the  performance  of  the  other  service  may  be  contrary  to  the 
best  interests  of  the  city  service  in  any  respect  or  may 
lead  to  sitxiations  which  vo  uld  reflect  discredit  on  the  city 
service.   If  in  the  opinion  of  the  Commission  the  acceptance 
of  such  other  service  by  such  employee  would  in  any  manner 
impair  the  efficiency  of  the  employee  in  the  performance  of 
his  regular  municipal  duties  or  interfere  therewith,  or  that 
the  acceptance  of  the  other  service  may  be  contrary  to  the 
Interests  of  the  city  service  or  may  lead  to  situations 
which  would  reflect  discredit  on  the  city  service,  the  Com- 
mission shall  deny  such  request.   The  Commission  will  not 
approve  any  request  to  accept  other  service  which  under  any 
circxanstances  will  require  more  than  2L|.  hours  per  week  of 
work  or  service  nor  any  request  v*ilch  entails  any  duty  what- 
soever of  the  employee  during  his  regular  municipal  work 
schedule. 

"The  Personnel  Director  and  Secretary  shall  withhold 
approval  of  the  salary  of  any  such  employee  who  accepts  any 
other  position,  employment  or  service,  except  in  accordance 
with  the  provisions  of  this  rule  and  the  acceptance  of  any 
such  other  employment  or  service  excent  in  accordance  with 
this  rule  shall  be  deemed  insubordination  and  subject  to 
disciplinary  procedure  as  provided  In  section  l5U  of  the 
charter. 
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"For  purposes  of  this  rule  the  term  'employment'  or 
'service'  when  used  in  connection  with  employments  or  service 
elsewhere  than  in  the  municipal  service,  includes  also 
positions  as  well  as  any  service  performed  or  to  be  performed 
by  an  employee  in  addition  to  that  performed  by  him  in  his 
regular  civil  service  position.   The  term  'compensation' 
means  any  form  of  payment  in  cash  or  in  kind  for  the  perform- 
ance of  services  rendered  including  salaries,  wa>.e3,  fees, 
cormissions  or  other  emoluments. 

"The  term  'employee'  when  used  in  connection  vrith 
employment  vd  thin  the  city  and  county  government  means 
also  'officer,'  and  the  term  'position'  when  used  in 
connection  with  the  municipal  service  means  also  'office.' 

"The  provisions  of  this  rule  do  not  apply  to  members 
of  the  Police  or  Fire  Departments." 

It  will  be  noted  from  the  opening  paragraph  of  Rule  36  that 
the  restriction  thereof  only  applies  where  a  person,  holding  a 
position  under  civil  service  appointment,  desires  to  accept  other 
employment  or  service  for  vhich  he  is  to  receive  any  compensation. 

Here,  it  appears  that  Mr.  Levy  undertook  to  render  service 
for  the  District,  on  his  own  time,  x-i  thout  any  agreement  or  ex- 
pectation of  receiving  any  compensation  therefor  (namely,  for 
services  rendered  since  October  }0,    1937).   In  the  latter  part  of 
195l»  the  District,  for  the  first  time,  Indicated  a  desire  to  pay 
Kr.  Levy  for  the  above  referred  to  services  and  he  then  promptly 
made  request  of  the  Commission  for  permission  to  accept  such  pay- 
ment from  the  District. 

This  .  .presents  a  rather  unusual  situation.   During  the  period 
of  time  that  Mr.  Levy  rendered  the  services  in  question  to  the 
District  (from  October  30,  1937  until  the  District's  first  offer 
to  pay  in  the  late  part  of  1951)  he  was  not  required  to  make  ap- 
plication to  the  Civil  Service  Commission  to  accept  outside  em- 
ployment under  Rule  36--as  he  had  not  contemplated  receiving  any 
compensation  or  remuneration  for  his  services.   However,  when  the 
offer  to  pay  for  the  services  was  made,  which  Mr.  Levy  was  desir- 
ous of  accepting--then  he  was  obligated  and  required  to  make  due 
application  to  the  Civil  Service  Commission  under  its  Rule  No.  3^. 

This  application  was  promptly  made  by  Mr,  Levy,  who  has 
neither  accepted,  nor  agreed  to  accept,  any  compensation  to  date; 
but  he  is  seeking  the  Commission's  approval  to  accept  such  offer 
of  •ompensation. 

Under  the  facts  of  this  case,  it  would  appear  that  Mr.  Levy 
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has  made  due  and  prcxnpt  application  to  the  Commission  for  Its  ap- 
proval of  payment  by  the  District  to  him  (for  his  past  services), 
under  the  provisions  of  Rule  36  of  the  Commission. 

It  Is  now  for  the  Commission  to  determine  (under  Rule  3^) 
whether: 

1)  The  work  in  question,  as  heretofore  performed  by 
Mr,  Levy  for  the  Islais  Creek  Reclamation  District 
impaired  or  in  any  way  interfered  with  the  full  and 
proper  performance  of  his  regular  civil  service 
position. 

2)  The  work  in  question,  as  heretofore  performed  by  Mr. 
Levy  for  the  District  was  contrary  to  the  best 
interests  of  the  city  service,  or  might  reflect  dis- 
credit on  the  city  service. 

3)  The  work  in  question,  as  heretofore  performed  by  Mr. 
Levy  for  the  District  took  more  than  2l|.  hours  per  week 
of  work  or  service  or  entailed  any  work  of  Mr,  Levy 
during  his  regular  work  schedule. 

Should  the  Commission  determine  that  the  past  work  performed 
by  Mr.  Levy  for  the  District  was  performed,  at  the  time,  in  a 
spirit  of  public  service,  and  vdthout  any  agreement  or  expectation 
of  compensation  therefor,  and  (1)  did  not  impair  or  interfere  with 
his  regular  civil  service  vrork,  (2)  was  not  contrary  to  the  best 
interests  of  the  city  service,  and  (3)  did  not  entail  more  than  2I4. 
hours  per  week  of  work,  and  did  not  entail  any  work  during  his 
regula  r  work  schedule--then  the  Commission  may  legally  approve  of 
the  outside  employment  in  question,  and  of  Mr.  Levy's  request  for 
permission  to  accept  payment  from  the  Islais  Creek  Reclamation 
District  for  such  past  services, 

I  might  say  that,  from  the  facts  furnished  to  me,  it  would 
appear  that  the  reqaest  of  Mr.  Levy  meets  all  of  the  tests  above 
outlined.   However,  this  is  a  matter  for  the  ultimate  decision  of 
the  Civil  Service  Commisslon--based  upon  the  tests  above  outlined. 

You  are  thus  advised  in  connection  with  your  inquiry  as  made. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 
TO:   Civil  Service  Commission 
151  City  Hall 
San  Francisco 

Attention:   Mr,  William  L.  Henderson 

Personnel  Director  and  Secretary. 


OPINION  NO.  1;62 
November  19,  1951 


SUBJECT?  WAIVER  OP  STATUTE  OP  LIMITATION 
BY  BOARD  OF  SUPERVISORS  PRIOR  TO 
COMI^ENCEMENT  OP  ACTION  OR  PROCEEDING. 


Gentlemen: 

You  have  requested  an  opinion  of  this  office  as  follows 


REQUEST 


"In  its  consideration  of  legislation  contemplat- 
ing waiver  of  statutes  of  limitation,  the  Board  of  Super- 
visors has  had  occasion  to  question  the  precise  meaning 
of  the  language  contained  in  Section  13«1  of  the  Charter, 

"I  have  been  directed  by  Supervisor  Edward  T, 
Mancuso  to  request  that  you  furnish  him  with  your 
opinion  as  to  v/hether  the  words  'action  or  proceeding,' 
appearing  in  said  Section  13.1,  relate  solely  to  means 
employed  to  prosecute  Judicial  remedies  and  thereby 
limit  exercise  of  the  Board's  power  of  waiver  to  those 
sLtuations  wherein  an  action  or  proceeding  has  been 
commenced  by  the  filing  of  requisite  pleadings  or 
other  documents;  or,  on  the  other  hand,  whether  said 
words  are  not  thus  restrictive  and  may  be  interpreted 
as  permitting  the  Board  t6  exorcise  its  power  of 
waiver  prior  to  the  commencement  of  a  judicial  action 
or  proceeding." 


OPINION 

Section  13*1  of  the  Charter  provides  as  follows: 

"Any  ordinance  or  resolution  waiving,  or  author- 
izing the  waiving  by  the  city  and  county  of  the  benefit 
of  any  statute  of  limitation  of  a  state,  or  of  the  United 
States,  available  to  the  city  and  county  in  any  action 
or  proceeding  against  it  shall  require  for  its  passage 
a  three-fourths  vote  of  all  members  of  the  board  of 
supervisors  on  each  reading," 
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This  section  relates  to  the  vote  required  for  the  Board  of 
Supervisors  to  enact  any  ordinance  or  resolution  waiving,  or  author- 
izing the  waiving  of  any  statute  of  limitation  available  to  the  City 
and  County  in  any  action  or  proceeding  against  it. 

The  charter  orovlsion  should  be  given  a  reasoneble  interpre- 
tation to  accomplish  its  purpose.   Its  purpose  was  to  require  a 
three-fourths  vote  of  the  Board  to  authorize  the  waiving  of  a  stat- 
ute of  limitation  in  all  instances  where  it  might  be  available  to 
the  City  and  Co\inty,   Its  purpose  was  not  to  require  a  three-fourths 
vote  after  the  filing  of  action  or  proceeding,  but  to  make  no  such 
limitation  before  the  filing.  Such  a  course  would  allow  evasion  of 
the  provision  merely  by  passage  of  the  waiver  by  ma.lority  vote  be-" 
fore  the  filing  of  action. 

Nor  was  the  purpose  of  the  provision  to  limit  the  power  of 
the  Board  to  enact  such  a  waiver  in  relation  to  pending  actions  or 
proceedings  only.   Such  an  interpretation  would  force  claimants  to 
\innecessary  legal  expense  by  requiring  the  filing  of  an  action  or 
proceeding  before  the  Board  could  pass  upon  the  merit  of  the  pro- 
posed waiver  of  a  related  stetuto  of  limitation.  Moreover,  the  law 
does  not  compel  the  .erformance  of  idle  acts.  To  force  a  litigant 
or  claimant  to  first  commence  an  action  or  proceeding  would  do  ex- 
treme violence  to  this  rule. 

Furthermore,  Section  13,1  does  not  by  its  terms  limit  Ita 
application  to  pending  actions  or  oroceedings.  The  requirement  is, 
rather,  that  the  statute,  the  benefit  of  \;^ich  is  to  be  waived,  be 
one  which  is  available  to  the  City  and  Comity,   (See  Opinions  of 
City  Attorney!   No,  3600,  dated  August  19,  19kkt    and  No.  3631,  dated 
January  8,  1914-5.) 

You  are  therefore  advised  that  Section  13.1  of  the  Charter 
relates  to  actions  and  proceedings,  whether  ending  or  not  yet  com- 
menced at  the  time  of  the  Board's  action  on  the  ordinance  or  reso- 
lution providing  for  the  waiver,  and  requires  a  three-fourths  vote 
In  each  instance. 

Respectfully  submitted, 

WP 

DION  R,  HOLM 
To:  Board  of  Supervisors  City  Attorney 

Attention:  Mr,  John  R,  McGrath,  Clerk 


Opinion  No,   l|.63 
November   21,    1951 

SUBJECT:      ABSENTEE   PAPER  BALLOTS. 

Gentlemen: 

You  have  requested  an  opinion  as   follows: 

REQUEST 

"Will  you  please  give  this  department  a  written 
opinion  as  to  whether  the  Registrar  of  Voters  may  co\int 
as  legal  absentee  paper  balloi/r,  which,  according  to  the 
notation  on  the  identification  er^-rolope,   were  voted  on 
or  prior  to  election  day  but  which  are  postmarked  after 
election  day. 

"This  question  may  arise  when  the  count  of  absentee 
ballots  begins  on  Friday,  November  23»" 

OPINION 

Section  5931  of  the  Elections  Code  of  the  State  of  California 
provides  as  follows: 

"At  any  time  on  or  before  the  date  of  an  election 
an  absent  voter  may  appear  before  the  clerk  or  any  notary 
public  or  any  officer  of  the  district,  city,  coxinty,  terri- 
tory, or  other  Federal  district,  or  in  any  State,  Territory, 
or  district  within  the  United  States,  or  in  the  District  of 
Coliimbia,  in  which  he  may  be  at  the  time  of  receiving  his 
ballot  to  mark  his  ballot  if: 

"(a)   In  the  case  of  any  election  conducted  by  the 
county  clerk  he  is  absent  from  hia  election 
precinct,  or 

"(b)   In  the  case  of  any  other  election,  he  is  absent 
from  the  city  or  district  of  his  residence,  or 

"(c)   He  is  unable  because  of  disability  to  go  to 
his  polling  place. 

"Under  the  scrutiny  of  such  officer  he  may  mark  and 
seal  his  ballot  as  before  set  forth  in  this  article,  except 
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that  he  may  mark  his  ballot  with  pen  and  ink  or  indelible 
pencil,  instead  of  with  rubber  stamp.  Such  officer  shall 
then  certify  to  the  affidavit  printed  on  the  identifica- 
tion envelope  and  inclose  the  envelope  in  the  return  en- 
velope and  seal  it.  After  writing  or  stamping  his  name 
across  the  seal,  he  shall  deliver  the  envelope  to  the  voter 
to  be  by  him  returned  to  the  office  of  the  clerk  of  the 
locality  where  the  voter  resides." 

Section  5932  of  the  Elections  Code  states: 

"All  ballots  cast  under  the  provisions  of  this  chapter 
shall,  in  order  that  they  may  be  counted,  be  received  by 
the  clerk  from  whom  they  were  recoivcd  within  six  days  after 
the  date  of  the  election  in  whicVi  thoy  are   to  be  counted; 
except  in  the  case  of  a  raunicipel  election  in  a  city  of  the 
fifth  or  sixth  class  in  which  caiie  such  ballots  shall  be  re- 
ceived by  the  clerk  not  later  than  one  hour  prior  to  the  time 
of  the  closing  of  the  polls  on  the  day  of  the  election." 

In  1951*  Soction  5932.5  was  added  to  the  Elections  Code 
(Statutes  195l»  Chapter  12,  Section  11,  page  22)  providing: 

"The  ballots  referred  to  in  Section  5932  shall  be  re- 
ceived not  later  than  16  days  after  the  day  of  election, 
except  in  the  case  of  a  municipal  election  in  a  city  of  the 
fifth  or  sixth  class  in  which  case  such  ball'>ts  shall  be 
received  by  the  clerk  as  provided  in  Section  5932." 

San  Francisco  is  a  city  of  the  first  class. 

While  section  5932  has  not  been  expressly  repealed,  section 
5932.5  does  repeal  section  5932  by  implication  so  far  as  San  Frai- 
elsoo  is  concerned. 

From  the  foregoing  sections  it  is  evident  that  if  a  voter  com- 
plies with  Section  5931  by  voting  on  or  before  the  day  of  the  elec- 
tion, and  his  ballot  is  received  by  the  Clerk  (in  San  Francisco  the 
Registrar  of  Voters)  within  sixteen  days  after  the  date  of  the  elec- 
tion in  which  the  ballot  is  to  be  counted,  the  postmark  of  mailing 
on  the  ballot  is  immaterial,  because  the  only  requirement  is  that 
the  ballot,  in  order  to  be  counted,  be  received  within  said  six- 
teen day  period. 
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You  are,    therefrre,    advised  accordingly. 

Respectfully    submitted, 


DION  R.    HOLM, 
City  Attorney* 


CWH 

[To:     Department  of  Finance  and  Records 
Attn:      Mr.   Ben  G,   Kline,  Director. 


Opinion  No,  khli. 
November  26,  1951 

SUBJECT:  CITY  AND  COUNTY  SERVICE  FOR  FORMER 
MARKET  STREET  RAILWAY  EMPLOYEES 
IN  PROMOTIONAL  EXAMINATION 

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion  as 
follows: 

REQUEST 

"On  May  li4.,  1951  we  addressed  a  letter  to  you  requesting 
your  opinion  as  to  the  rights  of  former  employees  of  the 
Market  Street  Railway  vho  had  participated  in  certain  pro- 
motional examinations^  in  the  City  Service  but  who  were 
not  parties  to  the  court  action,  Kenney  et  al  vs  Wolff 
et  al,  102ACA  (2d)  151.  Your  Opinion  (No.  U09)  that, 
em:loyees  who  were  not  party  plaintiffs  have  no  rights 
under  the  JudpTnent,  has  Just  been  received, 

"We  are  now  faced  with  a  further  problem  arising  out  of 
the  Judgment  in  the  fourth  cause  of  action  in  the  Kenney 
suit.   On  June  6,  1914.5  three  eligible  lists  were  adopted 
as  the  result  of  promotional  examinations.   These  eligible 
lists  were,  as  follows: 

(a)  S13U  General  Superintendent  of  Transportation, 

Municipal  Railway 

1,  Duke  C.  Ormsby 

2,  George  W,  Evington,  Sr. 

(b)  SI32  Superintendent  of  Transportation,  Munic- 

ipal Rallv/ay 

1.  Harry  E,  Cooley 

2.  Duke  C,  Ormsby 

3.  Thomas  A,  Cox 
k,  Ralph  Strawn 

(c)  SI30  Assistant  Superintendent  of  Transportation, 

Municipal  Railway 

1,  Harry  E,  Cooley 

2,  Ralph  Strawn 

3,  Thomas  A*  Cox 

[+,   James  L.  McDevitt 
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"If  credit  for  prior  Market  Street  Railway  Service 
had  been  granted  in  these  examinations,  Mr,  Evlngton 
would  have  been  Number  One  on  the  General  Superin- 
tendent list  (SI3I4.)  and  Mr,  Ormsby  would  have  been 
Number  T\o  •   Mr,  Cooley  vo  uld  have  remained  as  Nximber 
One  on  the  S132,  and  the  SI30  eligible  lists.   (Other 
changes  on  the  lists  would  have  no  efiect  on  the  status 
of  the  persons  involved*) 

"The  following  tabulation  illustrates  the  possible 
effect  if  credit  for  Market  Street  Railway  service 
had  been  granted  in  the  examinations: 


As  occupied 

prior  to 
adoption  of 
lists 

As  occupied 

after 
adoption  of 

lists 

S131^ 

Gen  Supt 
of  Trans 

vacant 

Ormsby 
(Apptd  6-12-U5) 

S132 

Supt  of 
Trans 

Evington 

Evington 

SI30 

Asst  Supt 
of  Trans 

Ormsby 

Cooley 
(Apptd  6-l2-[;5) 

S129 

Supvr  of 
Ace  Prvent 

Cooley 

vacant 

As  may  have 
been  occupied 
if  credit  had 
been  granted 
for  Market 
Street  Rail- 
way  Service 
Evington 


Cooley 


Ormsby 


vacant 


"In  other  v/ords,  had  prior  Market  Street  Railway  service 
been  credited,  Mr.  Evington  would  have  ranked  Number  One 
for  appointment  as  General  Superintendent  of  Transporta- 
tion and,  if  appointed,  a  vacancy  would  have  been  created 
in  the  position  of  Superintendent  of  Transportation  for 
which  Mr.  Cooley  vould  have  been  eligible,  and  Mr.  Ormsby 
v;ould  have  remained  in  his  former  position  of  Assistant 
Superintendent  of  Transportation. 

"The  eligible  lists  indicated  above  automatically  expired 
on  June  5,  1914-9,   Mr.  Ormsby  is  retiring  shortly, 

"Mr.  Evington  and  Mr,  Cooley  were  parties  to  the  suit 
in  the  Kenney  case. 

"Yoxir  opinion  is  requested  as  to  v/hat  action,  if  any, 
the  Civil  Service  Commission  should  nov;  take  in  the 
matter  outlined  above  in  view  of  the  Judgment  in  the 
fourth  cause  of  action  in  the  Kenney  case." 
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OPINION 

Your   request  indicates  that  in  the  promotional  examinations 
conducted  in  19i;5  the  Civil  Service  Commission  followed  the  rule  that 
was  then  in  force  to  the  effect  that  as  to  persons  blanketed  into 
civil  service,  their  commencement  date  for  city  and  county  purposes 
was  their  date  for  being  blanketed  in.   Acting  under  this  rule  the 
examinations  held  for  the  positions  referred  to  in  your  request  were 
properly  rated.   Hov;ever,  in  195l»  in  the  decision  of  the  District 
Court  of  Appeal  In  the  case  of  KENNEY  vs  WOLFF,  et  al ,  wherein  the 
fourth  cause  of  action  was  affirmed  on  appeal,  this  rule  v;as  altered 
and  changed.   The  exact  language  appearing  in  the  Judgment  v.'hich  was 
in  favor  of  both  Mr,  Evington  and  ^fe'.  Cooley  who  were  parties  peti- 
tioners is  as  follo'.'s: 
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"NOVf,  THEREFORE,  IT  IS  HEREBY  ORDERED,  ADJUDGED  AND 
DECREED  that  the  defendants  and  respondents  Civil 
Service  Commission  of  the  City  and  County  of  San 
Francisco  and  the  City  and  County  of  San  Francisco, 
a  municipal  corporation,  are  barred  and  prohibited 
by  the  express  terms  of  Section  125  of  the  Charter 
of  the  City  and  County  of  San  Francisco  from  subor- 
dlnatinc  the  petitioners  and  plaintiffs  hereinafter 
named  to  persons  viho  were  in  the  employment  of  the  said 
respondents  and  defendants  prior  to  the  acquisition  by 
the  City  and  Covinty  of  San  Francisco  of  the  Market 
Street  Railway  Company  on  September  29,  19kht    in  mat- 
ters involvinft  or  relating  to  discharges,  layoffs,  re- 
employment, promotional  examinations,  credit  for  length 
of  service  and  assignment  of  positions  if  length  of 
service  is  a  factor  in  such  assignment;  and 

"IT  IS  FURTHER  ORDERED,  ADJUDGED  AND  DECREED  that  the 
petitioners  and  plaintiffs  are  entitled  to  credit  in 
connection  v/ith  such  discharges,  layoffs,  re-employment, 
promotional  examinations,  credit  for  length  of  service 
and  assignment  of  positions  if  length  of  service  is  a 
factor  in  such  assignment  from  the  dates  of  original 
employment  of  the  respective  petitioners  and  plaintiffs 
in  the  Market  Street  Rail^/ay  Company  and  the  dates  each 
said  employee  entered  into  the  position  in  which  he  was 
blanketed  into  the  service  of  the  City  and  County  of 
San  Francisco  on  September  29.  19Ul4-#  which  said  dates 
are  as  follov;s: 

it  a  i'f   -;;•  ■>  •;<•  -;■-  •!•  •>  •;>  i'f   >!•  <*  # 


#1+ 


"Evington,  George  W, 


Date  of  Original 
Employment  in 
Market  Street 
Railway  Service 

Dec.  8,  1913 


Date  Entered  the 
Position  in  which 
Blanketed  into 
Service  of  City 
and  County  of 
San  Francisco 

May  1,  191+3 


i!-  ■>;•  Mr 


"Cooley,  Harry  E. 


July  16,  1917 


March  25,  1938 


<»•  -;:•  -;<•  -;;-  •;«■ 
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"IT  13  FURTHER  ORDERED,  ADJUDGED  AND  DECREED  that  for 
the  purposes  of  such  discharges,  layoffs,  re -employment, 
promotional  examinations,  credit  for  length  of  service 
and  assignment  of  positions  If  length  of  service  is  a 
factor  in  such  assignment,  the  commencement  dates  of 
original  employment  of  the  respective  petitioners  and 
plaintiffs  in  the  Market  Street  Railway  Company  and  the 
dates  each  said  employee  entered  into  the  position  in 
which  he  was  blanketed  into  the  service  of  the  City  and 
County  of  San  Francisco  on  September  29,  19144*  are  as 
above  set  forth  and  not  September  29,  1914^4-;  that  by  the 
terras  of  Section  125  of  the  Charter  of  the  City  and  County 
of  San  Francisco  the  defendants  and  respondents  are  barred 
eind  prohibited  from  depriving  the  said  petitioners  and 
plaintiffs  of  creidt  for  said  service  rendered  prior  to 
September  29,  19hht    and  are  barred  and  prohibited  from 
giving  a  preference  or  priority  to  such  employees  of  the 
Municipal  Railway  of  the  City  and  County  of  San  Francisco 
as  were  in  such  employment  on  September  29,  19i4i|.»  over 
employees  of  the  Market  Street  Railway  at  the  time  of  such 
acquisition  by  depriving  said  employees  of  the  Market 
Street  Railway  Company  of  credit  for  service  prior  to 
said  date;" 


So  far  as  Mr.  Ormsby  is  concerned,  no  change  in  his  status  is 
required  by  the  terms  of  the  Judgment,   Mr.  Ormsby  qualified  pursuant 
to  a  civil  service  examination  held  in  19U5  and  was  duly  certified,  • 
appointed  and  served  his  probationary  period,  in  accordance  vd.  th  all 
the  rules  and  regulations  of  the  civil  service  provisions  of  the 
Chfio'ter.  He  was  not  a  party  to  the  present  suit;  hence,  the  Judgment 
can  in  no  way  affect  his  right  to  the  position  which  he  has  occupied 
since  191|.5i  nor  can  he  be  held  liable  in  any  way. 


, :.!  'J. 
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Messrs.  Evington  and  Cooley,  however,  have  gained  substantial 
rights  under  the  terms  of  the  judgment  vh  ich  I  have  quoted  above. 
In  this  Judgment,  the  Civil  Service  Commission  and  the  City  are 
instructed  to  use  the  date  of  original  employment  of  these  two  men 
in  the  Market  Street  Railway  in  calculating,  among  other  things, 
city  eind  county  service  in  promotional  examinations.   As  you  have 
indicated  in  your  request,  the  application  of  these  provisions  of 
the  Judgment  will  necessarily  result  in  a  rearrangement  of  the 
eligibles  lists  in  the  classes  of  General  Superintendent  of  Trans- 
portation and  Superintendent  of  Transportation.   Mr,  Evington  should 
be  made  Nvimber  One  on  the  list  of  General  Superintendent  of  Trans- 
portation.  Pursuant  to  this  change,  Mr,  Evington  as  Number  One  on 
the  list  would  be  entitled  to  an  appointment  to  the  position  as 
General  Superintendent  of  Transportation  on  the  date  that  Mr.  Ormsby 
was  certified  and  appointed,   ffr.  Cooley,  since  he  was  Number  ^ne 
on  the  Superintendent  of  Transportation  list,  must  be  appointed  to 
fill  the  vacancy  created  by  1^.  Evington' s  promotion,  likewise  on 
the  date  that  this  promotion  occurred, 

I  advise  you  that  these  changes  should  be  made  by  you  on  the 
eligible  list  concerned,  and  the  departments  should  be  advised  to 
this  effect  and  instructed  to  prepare  the  necessary  timerolls  cover- 
ing the  period  in  question  in  order  that  the  proper  compensation 
adjustments  may  be  made. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney, 

BJW 

To:      Civil   Service  Commission 

Attn:     v/illiam  L.  Henderson 


OPINION  NO.  I4.65 
November  29 >  1951 

SUEJECT:   OFFICER  McCOLGAN  -  ENTITLi^D  TO  CREDIT  FOR  PRIOR 
SERVICE  IN  DETERMINING  biiLARY  INCREMENTS  UNDER 
SECTION  35.5  0?  THL  CH^.RTER,  AND  PROMOTIONAL 
EXAMINATION  CRr-DITS  UNDER  SECTION  114.6  OF  THE  CHARTER. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  rcqut-st 
for  an  opinion  as  follows: 

R  S  £  U  E  b  T 

"Officer  James  M.  Mcoolg^.n,  a  member  of  this 
dep.irtmcnt,  hfis  requested  that  he  be  granted  addi- 
tional seniority  of  service  for  purposes  of  salary 
increments  and  promotional  examination  credits. 

"Officer  McColgan  was  --opointcd  a  patrolman  on 
Pcbru';ry  20,  19i4.7,  and  resigned  on  September  21, 
1914.8.   On  June  15,  1914-9,  he  was  re-appointed  to  the 
department  from  another  eligible  list.   Accumulated 
pension  contributions  for  the  period  of  Febru.^ry  20, 
19U.7  to  September  21,  19li.3,  oreviously  refunded, 
were  redcpositcd  with  the  Retirememt  Board  under 
the  provisions  of  Section  168.1.9  of  the  Charter. 

"Please  advise  this  office  if  Orficor  McColgan 
is  entitled  to  credit  for  the  one  year  and  seven 
months  he  served  as  a  patrolman  prior  to  his  resigna- 
tion for  purposes  of  salary  increment  as  provided 
for  in  Section  35.5  of  the  Charter  and  additional 
credits  for  promotion^il  examinations  pursuant  to  occ- 
tion  1U6  of  the  Charter. 

In  computing  seniority  of  service  for  these 
purposes,  please  advise  if  the  service  must  bo 
continuous." 


,0. 


follows: 
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OPINION 
Section  35'5   of   the   charter   provides,    in  part,   as 


I 


"In  determining  jcxrs   of  service  necessary  for  a 
police  officer,  womcin  protective  officer  and  police 
pntrol  driver  to  receive  the  annual  compensation  as 
provided  for  herein,  service  rendered  prior  to  the 
effective  dote  of  this  imendment   shnll  be  given 
full  cr.-dit  -nd  illowed." 

It  will  be  noted  that  this  chcrter  provision  cells  for 
full  credit  to  be  given  and  allowed  for  "service  rendered  prior 
to  the  effective  date  of  this  amendment."  No  limitetion  ^ppenrs 
therein  thjt  the  service  must  have  been  continuous  (and  without 
interruption)  in  order  to  be  allowed.   Hence  I  must  conclude, 
under  the  facts  herein  stat^-d,  th  t  Mr.  McColfean  is  entitled  to 
credit  for  the  period  of  time  he  served  as  a  patrolman  prior  to 
his  resignation,  for  purposes  of  sv.lary  increment  under  the 
provisions  of  section  35*5  of  the  charter. 


Section  m6  of  the  charter  provides,  in  part,  as  follows 


•*•«•  <■  -i'f  -a- 


"(a)  Fop  Promotion  to  the  R-^nk  of  Sergeant  of  Police, 
one  per  cent  of  the  tot.l  credits  allowed  for 
each  ye  :::r  of  s^-rvicc  in  the  deportment  until 
a  totTl  of  fifteen  p.r  cent  of  the  credits  of 
the  entire  examination  is  reached." 


Here,  it  will  be  noted  th  t  the  charter  provision 
calls  for  credit  to  be  "llowed  for  seniority  of  service,  based 
uoon  "eich  ye.r  of  service  in  the  department  "   No  limita- 
tion oopears  heroin  that  the  years  of  service  to  be  considered 
must  h'-ve  been  continuous  (and  without  interruption)  in  order  to 
be  allowed.   Hence,  I  must  conclude,  under  the  facts  herein 
stated,  that  Mr.  McColgan  is  entitled  to  credit  for  the  period 
of  time  he  served  as  a  patrolman  prior  to  his  resignation  in 
calculating  the  years  of  service  for  promotional  exomination 
credits,  under  the  quoted  provision  of  section  li+b  of  the  charter 
Of  course,  it  is  to  be  understood  th  .t  the  credit  so  allowed,  is 
toward  aiding  in  calculating  the  number  of  full  years  of 


J    ii    i- 
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Mr.  McColgan's  service  ?.s  a  patrolman  in  the  Police  Dcpr.rtnicnt. 

You  '>rc  thus  advised  in  connection  with  your  inquiries 
ns  submitted. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney 

TO:   MICHAiiX  GkPFLY,    Chief  of  Police 
Kcr.rny  r,nd  ■..ashington  Streets 
Sin  Francisco  8 


^    NSVi 
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Opinion  No.  1^.66 
November  28 ,  1951 

SUBJECT:   AN  URGENCY  OR  EMERGENCY  MUST  EXIST  BEFORE  AN 

APPOINTING  OFFICER  MAY  BE  AUTHORIZED  BY  THE  CIVIL 
SERVICE  COMMISSION  TO  MAKE  AN  EMERGENCY  NON-CIVIL 
SERVICE  APPOINTMENT  UNDER  SECTION  II4.9  OF  THE  CHARTER, 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request 
for  opinion  in  connection  with  the  provisions  of  section  IJ4.9 
of  the  charter,  insofar  as  concerns  the  making  of  non-civil 
service  appointments  thereunder  pending  certification  of  regu- 
lar civil  service  eligibles.   You  ask  the  following  three 
quest  lone: 

(1)  Must  an  emergency  or  urgency  exist  before  a 
non-civil  service  emergency  appointment  may  be 
authorized  whether  a  list  of  eligibles  exists  or 
does  not  exist? 

(2)  Is  it  the  responsibility  of  the  Civil  Service 
Commission  to  determine  if  the  emergency  or  urgency 
actually  exists,  or  may  the  Commission  accept  the 
statement  and  judgment  of  the  appointing  officer  as 
conclusive? 

(3)  May  the  Civil  Service  Commission  give  blanket 
authority  for  non-civil  service  emergency  appoint- 
ments when  and  as  the  need  arises  for  such  services 
without  further  specific  approval  by  the  Civil  Serv- 
ice Commission,  provided  that  such  authority  is 
granted  in  designated  classifications  involving 
duties  directly  concerned  with  the  care  of  the  sick 
or  children  or  persons  in  custody,  or  with  the  safety 
and  operation  of  municipal  property  such  as  heating 
plants  and  ventilating  systems,  and  where  vacancies 
frequently  occur?   This  blanket  authority  is  a  contin- 
uing authority  and  has  heretofore  been  granted  to  the 
Director  of  Public  for  nurses,  orderlies,  kitchen 
helpers  and  porters. 

You  further  state  in  your  request  that: 

(a)   The  inability  of  appointing  officers  to  obtain 
immediate  service  except  where  actual  emergencies  or 
urgency  exist,  and  the  denial  of  immediate  service  in 
positions  where  an  actual  emergency  does  not  exist  but 
the  service  is  required  to  carry  on  essential  opera- 
tions without  interruption,  or  to  provide  for  the 
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economic,    orderly  and  efficient   administration  of   the 
work  of    the   departments  of    the   municipal  government 
is  already  creating  serious   difficulties,   and   these 
will  become  more    acute  and  more  pressing  and  more 
costly  as   accumulative   effects  of   hundreds  of    such 
situations  are   felt, 

(b)      The   Commission   is  fully  aware   of   the    implica- 
tions of  the  problems    and   is   desirous  of   adopting  pro- 
cedures  and  policies  which  will   alleviate   the   difficult- 
ies  insofar   as  possible.      However,    in  view  of  the    fin- 
ancial responsibilities   assumed  by   the   Commission  and 
by  the    appointing  officers   in  making  and  approving 
such  non-civil   service   emergency  appointments  which 
may  later  be   challenged   in   court,    the   Commission  must 
proceed  with  the    utmost   caution. 

OPINION 
Section   1[;9   of   the    charter  provides,    in  port,    as  fol- 

"When  no   list   of  eligibles   is   available   for   a 
position   in  the   class   requisitioned  by   the   appoint- 
ing officer,    the    commission  may  certify  for  civil 
service   temporary  appointment   an  eligible   from  another 
list   deemed  by   the   commission   to   be    suitable   to   tem- 
porarily provide    the    service   desired;    or  may  authorize 
the    appointing  officer  to  make   a  non-civil  service 
emergency  appointment  thereto  for   a  period  not  exceed- 
ing ninety  days  and  only  until  a  regular   appointment 
under   the   provisions  of  this    charter   con  be  made." 

(1)      Your  first   inquiry  is  directed  to  the    last  clause   of 
the   above   quotation  from  section  li|.9   of   the   charter   --   dealing 
with  non-civil   service   emergency  appointments.      I   have   had  occa- 
sion heretofore   to   advise   you  on  this  point   in  my  opinion   to  you, 
No.    236,    dated  August  2$,    1950.      In  that   opinion   I  referred  to 
the   decision     of   Judge  Weinberger   In  the  matter   of  Galli   v.    Hend- 
erson,  which  dealt  with  a  spoclflc   case   under   section  li4.9   of   the 
charter.      (Judge  Weinberger's   decision  has   since    been  affirmed 
by  the   Appellate   Department   of   the   Superior  Court  of  the   State 
of  California,    In  and  for  the   City  and  County  of  San  Francisco, 


lows: 
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In  Gil  particulars  excepting  insofar  as  the  amount  of  the 
attorney's  fees  was  concerned.)   I  then  advised  you  in  effect, 
and  stated  my  reasons  therefor,  that  whether  a  list  of  eligibles 
exists  or  not,  the  Commission  may  authorize  an  appointing  officer 
to  make  a  non-civil  service  appointment,  during  the  limited  per- 
iod of  time  specified  in  the  above  charter  provision,  where  it 
is  shown  that  an  urgency  or  emergency  exists  for  such  immediate 
serviceT   I  am  still  of  this  opinion. 

(2)  In  answer  to  your  second  inquiry,  I  may  say  that  the 
above  charter  provision  makes  it  the  responsibility  of  the  Civil 
Service  Commission  to  determine  ,  whether  in  its  .judgment  such  an 
urgency  or  emergency  actually  exists.   It  will  be  notad  that  it 
la  the  "commission"  who  "may"  authorize  an  emergency  appointment 
to  be  made  --  hence  it  must  be  their  judgment  that  must  control; 
and  they  are  not  bound  to  accept  the  judgment  of  the  appointing 
officer  as  conclusive  thereon, 

(3)  Your  third  inquiry  presents  a  very  serious  problem  in 
the  proper  administration  of  the  city's  affairs;  such  as  the  need 
for  nurses  day  and  night  (as  the  circumstances  may  require)  with- 
out any  delay.   Should  delay  of  even  an  hour,  or  a  day,  be 
occasioned,  it  could  result  in  a  life  being  lost  or  jeopardized. 
Under  such  unusual  circximstances,   it  would  seem  to  me  that  upon 
proper  showing  being  made  to  the  Civil  Service  Commission  by  the 
Department  involved,  the  Commission  might,  in  the  light  of  such 
urgency  and  emergency,  give  to  the  Department  Head  concerned 
authority  to  make  such  emergency  non-civil  service  appointments 
when  and  as  the  need  arises  for  such  specific  services  as  may  be 
enumerated  by  the  Commission.   Such  blanket  authority  necessar- 
ily should  be  given  very  sparingly  and  for  limited  periods,  and 
only  where  the  Commission  is  satisfied  that  the  urgencies  of  the 
situation  require  it.   The  simple  fact  that  the  economic,  orderly 
and  efficient  administration  of  the  work  of  a  department  might  be 
enhanced  by  giving  the  department  head  such  blanket  authority 
would  not  be  of  such  an  urgent  or  emergency  nature  as  to  justify 
such  action  by  the  Commission,   Under  the  conditions  above  out- 
lined, I  believe  that  the  Commission  would  be  acting  legally, 
assuming,  of  course,  that  the  Commission  acts  judiciously,  as 

it  simply  would  bo  determining  in  advance  the  urgency  and 
emergency  inherent  in  the  position  Involved,  requiring  non-civil 
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sorvicG  emergency  appointments  to  be  made  therein  as  the  need 
and  occasion  arose. 


You  are  thus  advised  in  connection  with  your  inquiries 
as  submitted. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney, 


TO:  CIVIL  SERVICE  COMI^IISSION 
151  City  Hall 
San  Francisco  2 

Attention:  Mr.  William  L.  Henderson 

Personnel  Director  and  Secretary. 
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OPINION  NO.  i|67 

November  28,  1951 

SUBJECT:   FAITHFUL  PERFORIUNCE  BOND  AND 
FIDELITY  BOND  RSr.UIRED  BY 
REDEVELOPMENT  AGENCY 

Dear  Sir: 

I  am  In  receipt  of  your  request  for  an  opinion  aa  follows: 

RE^IUEST 

"On  Hay  3,  1951,  the  DSCUR  (Director  of  Slum  Clear- 
ance and  Urban  Redevelopment )  is  sued  LPA  Letter  No,  2  on  the 
subject  of  Bonding  of  Officials  and  Employees,  Attached 
thereto  was  form  H-622,  Standard  Form  of  Position  Fidelity 
Schedule  Bond  Covering  Slvim  Clearance  and  Urban  Redevelop- 
moiit  Projects,  which  we  were  advised  by  the  LPA  Letter  to 
use, 

■fl-   •!*   ^   i>   ■!!■•!!■   -it 

"Our  Contract  for  an  Advance  with  the  HHFA, 
(Housing  &  Home  Finance  Agency),  Part  II,  paragraph  12, 
provides  that  this  Agency  shall  obtain  surety  bonds  and 
insurance  of  such  type  and  in  such  amounts  as  may  be 
necessary  to  safeguard  the  funds  covered  by  the  contract 
and  the  properties  utilized  for  undertaking  operations 
thereunder.   It  appears  that  the  DSCUR  will  be  satisfied 
that  this  requirement  has  been  met  if  we  secure  coverage 
under  their  form  H-622  in  lieu  of  the  existing  Blanket 
Bond,  in  the  amount  of  !j^25,000  for  the  Director  as 
Voucher  Certifier  and  vl#000  for  the  Agency's  Bookkeeper, 
The  question  remains  vriiether  additional  coverfge  is 
needed  for  the  Agency  over  and  beyond  these  amounts  to 
satisfy  the  requirements  of  the  DSCUR,   Because  the  ex- 
isting Blanket  Bond  form  was  prepared  by  your  office,  I 
shall  appreciate  your  advice  concerning  the  adequacy  of 
the  proposed  coverage  \inder  HHPA  form  H-622, 

IV  i»  jv  ^!•  ^^f     If  •{>" 
OPINION 

As  your  letter  indicates,  the  Redevelopment  Agency  and  the 
City  and  County  of  San  Francisco  are  covered  by  a  faithful  performance 
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blanket  bond.  This  form  of  bond,  obtained  by  the  Agency  and  de- 
livered  to  the  City  and  County,  is  in  offl.  clal  form  and  was  accept- 
able to  the  Controller  and  approved  as  to  form  by  the  City  Attorney. 

The  form  now  required  of  you  by  the  Director  of  Slum  Clear- 
ance and  Urban  Redevelopment  (DSCUR)  is  a  fidelity  bond  which,  ac- 
cording to  law,  serves  a  different  purpose  than  the  faithful  per- 
formance bond.  The  faithful  performance  bond  required  by  the  City 
and  County  is  an  indemnity  bond  and  it  is  distinguished  from  the 
fidelity  bond  requested  by  DSCUR  which  is  a  guaranty  or  surety  bond. 
There  ia  a  clear  legal  distinction  between  the  two  types, 

California  Civil  Code, 
Section  2772 

"Indemnity  is  a  contract  by  which  one  engages 
to  save  another  from  a  legal  consequence  of  the  conduct 
of  one  of  the  parties,  or  of  some  other  person," 

California  Civil  Code, 
Section  2787 

",  •  ,  A  surety  or  guarantor  is  one  who  prom- 
ises to  answer  for  the  debt,  default  or  miscarriage  of 
another,  ,  ,  .  ," 

The  coverage  of  the  City's  faithful  performance  or  indemnity 
bond  extends  to  cases  in  which  negligence  or  raisconduct  or  dishonesty 
in  office  is  the  iroximate  cause  of  the  loss,  while  the  coverage  of 
the  fidelity  or  surety  bond  requested  by  DSCUR  extends  only  to  cases 
in  which  fraud  or  dishonesty  is  the  ^;roximate  cause  of  the  loss. 

The  Redevelopment  Agency  is  not  a  department  or  office  of 
the  municipality  of  the  City  and  County  of  San  Francisco,  None  of 
the  officers,  employees,  or  members  of  the  Agency  is  employed  in  a 
Civil  Service  status  and  all  have  been  appointed.  There  ia  no  charter 
provision  or  ordinance  concerning  the  furnishing  of  bonds  to  the 
City  and  County  of  San  Francisco  which  is  applicable  to  the  Redevelop- 
ment Agency  which  is  a  state  body. 

Section  ll\.QO   of  the  California  Government  Code  provides 
that: 


I 
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"Every  officer,  acent  or  employee  not  required 
by  statute  to  give  an  official  bond  iiay  be  required  to 
give  an  individual  official  bond  in  an  amount  to  be 
fixed  by  the  appointing  power." 

Some  time  previously  the  Redevelopment  Agency  by  resolution 
required  that  a  faithful  "erformance  bond  in  the  official  form  used 
by  the  City  and  County  of  San  Francisco  be  furnished,  by  the  terms 
of  which  the  surety  agreed  to  indemnify  the  City  and  County  of  San 
Francisco  and  the  Redevelopment  Agency  of  the  City  and  County  of  San 
Francisco  for  a  failure  of  faithful  performance  or  dishonest  act  by 
personnel  in  a  sum  not  to  exceed  010,000  as  to  any  member,  officer 
or  employee,  or  a  like  amount  as  to  any  one  loss  or  from  any  one 
breach  of  the  conditions  of  such  bond.  This  was  done. 

Your  Contract  for  an  Advance  made  with  the  HHFA  and  dated 
September  11,  19^0,  obligates  the  local  Agency  by  reason  of  Section 
3  (a),  subs,  9  and  12,  to  furnish  a  bond  satisfactory  to  it.  The 
California  Community  Redevelopment  Law,  Section  33276,  permits  a 
local  Agency  to  comply  with  any  conditions  of  a  loan,  such  as  your 
advance.  Consequently,  if  requested,  it  is  mandatory  that  you  furn- 
ish DSCUR  with  a  satisfactory  fidelity  bond, 

I  have  also  noted  that  the  existing  faithful  performance 
bond  covers  the  City  and  County  and  the  local  Agency,  whereas  the 
fidelity  bond  requested  by  DSCUR  covers  the  local  Agency  and  the 
Federal  Government, 

It  is  my  opinion  that  you  maintain  yo\;ir  present  official 
faithful  performance  bond  as  required  by  the  City  and  County  and 
also  furnish  DSCUR  with  a  fidelity  bond  (Form  H-622)  in  the  amounts 
and  for  the  persons  indicated. 

Respectfully  submitted, 

DION  R.  HOLM 
Tot  City  Attorney 

Mr,  James  E,  Lash, 
Director,  Redevelopment  Agency 
5l2  Golden  Gate  Avenue 
San  Francisco  2,  Calif, 

JEB 
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Opinion  No.   ij.68 
November  28,    1951 

SUBJECT:      CRn)ENTIAL  REQUIREMENTS  FOR   APPOINTMENT   BY  CITY  AND 
COUNTY  OP   PUBLIC    HILkLTH   NURSES. 

Gentlemen: 

I  am  In  receipt  of  your  f ollcvi  ng  request  for  opinion: 

REQUEST 

"Sfictlons  600  and  603  of  the  Health  and  Safety  Code 
of  the  State  of  California  provide  in  substance  that  cities 
and  counties  may  employ  Public  Health  Nurses  who  shall 
possess  State  credentials  as  a  Registered  Nurse  aid  shall 
have  In  addition  such  other  qualifications  as  may  be  pre- 
scribed by  the  State  Department  of  Public  Health. 

"The  State  Department  of  Public  Health  has  supplied 
us  with  a  copy  of  its  regulations  governing  the  Issuing  of 
the  State  Public  Health  Nursing  certificate.   These  regula- 
tions prescribe  the  qualifications  which  must  be  met  before 
an  applicant  may  be  issued  a  Public  Health  Nurse  certificate. 
There  is  nothing  to  indicate  that  the  qualifications  pre- 
scribed therein  are  the  additional  qualifications  which  must 
be  met  by  a  person  certified  as  a  Registered  Nurse  before  em- 
ployment by  a  city  or  county  as  a  Public  Health  Nurse.   So 
far  as  we  can  determine  there  are  no  regulations  by  the  State 
Department  which  specifies  that  a  person  being  employed  as  a 
Public  Health  Nurse  by  any  city  and  county  must  possess  the 
qualifications  prescribed  in  this  bxxlletin  referred  to  here- 
in, in  addition  to  possession  of  a  Registered  Nurse  certificate. 

"The  Public  Health  Nxirsing  Bureau  of  the  State  Depart- 
ment of  Public  Health  advises  us  that  they  interpret  the  re- 
gulations prescribing  the  qualifications  to  be  met  before 
issuance  of  a  Public  Health  Nurse  certificate  as  prescribing 
the  additional  qualifications  for  employment  as  a  Public 
Health  Nurse  as  set  forth  In  Sections  6C0  and  6^3  of  the 
Health  and  Safety  Code. 

"Heretofore  the  Commission  has  required  applicants  in 
examinations  for  Public  Health  Nurse  to  be  in  possession  of 
both  Registered  Nurse  credentials  and  Public  Health  Nurse 
credentials  issued  by  the  State  Department  of  Public  Health. 
However  we  have  been  unable  to  recruit  sufficient  qualified 
personnel  under  these  requirements  and  the  Chief  Administrative 
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Officer  has  reoomraended  that  we  announce  a  limited  tenure 
examination  for  Public  Health  Nurse  requiring  only  tho  pos- 
session of  a  Registered  Nurse's  credentials,  and  not  reqviir- 
ing  Public  Health  Nurse  credentials.   It  is  understood,  of 
course,  that  such  persons  employed  under  the  proposed  exami- 
nation announcement  to  be  replcoed  as  and  when  persons  may 
be  obtained  who  possess  both  the  Rogistered  Nurse  creden- 
tial and  the  Public  Health  Nurse  credential. 

"You  have  advised  us  heretofore  that  we  must  be  bound 
by  the  regulations  prescribed  under  State  law  which  set 
forth  the  qualifications  of  employees  engaged  by  the  city 
and  county  of  San  Francisco  In  milk  inspection  duties;  and 
also  those  engaged  in  the  duties  of  sanitarians.  '/•  there- 
fore request  your  advice  as  follows: 

"1.  Tho  enclosed  bulletin  Issuod  by  the  State  Depart- 
ment of  Public  Health  sets  forth  the  qualifications  that 
must  be  met  by  persona  applying  for  a  State  Public  Health 
nursing  certificate.  Do  these  regulations  prescribo  also 
the  additional  qualifications  referred  to  in  Soctions  600 
and  603  of  the  Health  and  Safety  Codo? 

"2.   If  your  answer  is  in  tho  affirmative,  may  the 
Civil  Service  Commission  fix  lower  qualifications  pursuant 
to  the  provisions  of  Article  8^  of  the  Constitution  of  the 
State  of  California  smd  pertinent  provisions  of  tho  San 
Francisco  chartor." 

Tho  copy  of  the  regulations  of  the  State  Department  of  Public 
Health  governing  issuance  of  the  State  Public  Health  Nursing  Certi- 
ficate, to  which  copy  you  have  made  reference  in  your  above  request, 
has  boen  studied  In  the  formulation  of  my  following  advice. 

OPINION 

Thr>  answer  to  tho  first  of  your  above  two  questions  must  be  In 
the  affirmative.  The  regulation  providea  that  the  qualifications 
therein  recited  to  be  met  as  a  requisite  for  entitlement  to  the 
certificate  in  public  health  nursing  are  thus  being  promulgated  "in 
accordance  with  the  provisions  of  Soctions  600  and  6O3  of  the  Health 
and  Safety  Code."   The  grant  of  power  to  tho  State  Board  is  oloarly 
made  in  Sootlona  610  and  602  of  that  code;  and  the  content  of  tho 
Regulation  shews  that  the  qualifications  therein  provided  for  (in 
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addition  to  the  registered  nurse  license)  have  been  set  up  as  an 
exercise  of  such  power. 

With  regeird  to  your  second  questloni  my  answer  must  be  In  the 
negative.  While  your  question  is  not  so  phrased,  you  are  posing 
the  problem  of  whether,  as  a  chartored  municipality  operating  auto- 
nomously under  the  "municipal  affairs"  concept  of  the  state  consti- 
tution, the  City  and  County  is  outside  of  the  control  of  the  state 
legislature  en  the  matters  covered  in  the  concerned  sections  of  the 
Health  and  Safety  Code.   I  conclude  that  the  City  and  County  is 
bound  by  those  sections  and  the  action  of  the  State  Board  taken  pur- 
suant to  those  sections,  as  above  discussed. 

While  our  city  and  county  may  operate  free  of  the  impact  of 
state  law  when  the  field  of  local  operation  falls  within  the  "muni- 
cipal affairs"  sphere,  it  must  be  bound  by  state  law  when  the  field 
of  local  operation  falls  within  the  "statewide  Interest"  sphere. 
(Pipoly  V.  Benson.  2*^  Cal.  (2)  366;  Department  of  Water,  otc.  v. 
Inyo  Chemical  Co..  16  Cal,  (2)  7hki   Horwith  v.  City  of  Fresno.  7i| 
Cal.  App,  (2)  l4l;3.)   So,  then,  if  the  subject  of  qualifications  of 
public  health  nurses  Is  a  "matter  of  statewide  interest"  rather  than 
a  "municipal  affair",  the  City  and  County  is  bound  by  the  state  law 
and  the  State  Board  regulations,  such  regulations  also  having  the 
fftroe  of  law. 

It  cannot  be  doubted  that  the  subjects  of  community  health  and 
hygiene  are  matters  of  statewide  interest,  rather  than  municipal 
affairs.   (See  Klelber  v.  San  Francisco.  l8  Cal,  (2)  7l9j  Housing 
Authority  v,  Doekweller.  li;  Cal.  (2)  14.37;  Adler  v.  Degnan.  167  N,E. 
705  (Now  YorkTTl   In  oxir  local  Classification  of  Duties  Manual 
(Civil  Service  Commission,  August  3I,  1951) #  it  is  made  manifest  that 
the  duties  of  the  P52  Public  Health  Nurse  are  most  closely  linked 
with  the  problems  of  the  health  and  hygienic  welfare  of  our  ccmmunity* 
Such  nurse  is  thus  operating  in  a  domain  of  clear  statewide  concern. 

In  accordance  with  all  of  the  foregoing,  I  repeat  my  preceding 
answers  to  your  questlonsj  seriatum: 


1,  Yes; 

2.  No. 


Respeotfvilly    submitted. 


DION  R.   HOIM, 
WFB  City  Attorney* 

To:      Civil  Service  Commission 

Attni      Mr.  William  L*   Henderson 

Personnel  Director  and  Secretary 


OPINION   NO.    I469 
December   3,    1951 


SUBJECT;      WATER   DEPARTMENT   -   BYRNES   QUARRY  - 

DEPOSIT   OF  W,    0.    TYSON   ON   BID  FOR   LEASE 


Dear   Sir: 

This  office  Is  In  receipt,  as  follows,  of  your  request 
for  an  opinion: 

REQUEST 

"In  the  meeting  of  the  Board  of  Supervisors 
on  Tuesday,  November  I3,  195l#  Supervisor  MacPhee 
requested  that  the  Clerk  obtain  a  written  opinion 
from  you  relating  to  File  No,  3059  entitled, 
'Authorizing  forfeiture  of  Ol*000.  deposited  by 
W.  0.  Tyson,  with  bid,  for  lease  of  certain  V.'ater 
Department  land  known  as  "Byrnes  Store  Rock  Quarry," 
located  in  San  Mateo  County. ' 

"The  queries  propounded  by  Supervisor  MacPhee 
are  as  follows: 

"a.   Does  basis  for  any  further  liability 
exist  to  the  City  and  County  of  San 
Francisco  beyond  the  $11,000,  for- 
feiture? 

"b.   If  the  City  accepts  the  forfeiture,  is 
the  City  precluded  from  engaging  in  any 
further  action  against  W.  0,  Tyson? 

"The  following  query  has  been  propounded  by 
Supervisor  Mancuso  in  connection  with  the  same 
subjoct ; 

"a.   Is  the  Board  of  Supervisors,  in  accepting 
the  $1,000.  forfeiture,  tacitly  affirming 
the  lease  entered  into  by  the  Public 
Utilities  Commission  and  Skyline  Materials^ 
Inc,  relating  to  the  'Byrnes  Store  Rock 
Quarry?'" 
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OPINION 


In  Opinion  No,  14314  of  the  City  Attorney,  under  date 
of  September  20,  195l»  directed  to  John  R.  McGrath,  Clerk  of 
the  Board  of  Supervisors,  this  office  advised  that  the  deposit 
of  Mr.  Tyson  in  the  sum  of  tl>000  was  by  virtue  of  a  valid 
provision  for  liquidated  damages  in  the  bidding  procedure  and 
that  such  provision  for  liquidated  damages  for  failure  upon 
the  part  of  Mr,  Tyson  formally  to  sign  and  execute  a  lease  was 
valid  and  was  binding  both  upon  Mr.  Tyson  and  the  City  and 
County  of  San  Francisco,  Accordingly,  we  further  advised  that 
the  sum  of  ^i;l,000  could  be  lawfully  retained  by  the  City  and 
County  of  San  Francisco  in  view  of  the  refusal  of  Mr,  Tyson, 
without  Justification,  to  execute  the  formal  lease  delivered 
to  him  for  signature,  by  virtue  of  the  fact  that  the  lease  re- 
ferred to  had  been  awerded  to  him  as  the  highest  responsiblo 
bidder, 

I  reply  to  your  first' question  "a"  to  the  same  effect 
as  enunciated  in  that  opinion,  as  follows:   There  is  no  basis 
for  any  further  liability  against  Mr,  Tyson  by  reason  of  the 
validity  of  the  provision  for  liquidated  damages. 

In  addition  to  the  authorities  sot  forth  In  the  prior 
opinion,  the  following  are  to  be  cited: 

Bowmon  v,  Maryland  Casualty  Co,  (1928), 
88  6al,  App.  [48!,  W  (bottom) : 

"Once  granting  a  covenant  for  liquidated 
damages  to  be  valid  it  is  equally  valid  whether 
actual  damages  subsequently  ascertained  be  either 
less  or  more  than  the  amount  agreed  upon," 

25  C. J, 3.  (Damages)  700,  sec,  II6: 

"Whore  a  contract  contains  a  provision  for 
liquidated  damages,  the  stipulation  controls  as 
to  the  rights  of  the  parties,  and  must  be  given 
effect  according  to  Its  terms;  and  where  it  pro- 
vides a  measure  for  the  computation  of  damages 
they  must  bo  computed 'in  accordance  therewith  as 
of  the  time  of  breachr>  Abstract  principles  of  law 
relating  to  the  measure  of  recovery  viien  agree- 
ments are  wanting  are  inapplicable,  and  the  in- 
jured party  cannot  disregard  the  provision  as  to 
liquidated  damages  and  recover  general  damages 


i 


I 


I 


#3 

for  the  breach  of  the  contract,  measured  by 
the  actual  damages  suffered.   The  amount  of 
recovery  Is  limited  by  such  a  provision  not- 
withstanding the  actual  damages  may  be  In 
excess  of  the  stipulated  sum,  or  less  than 
that  amount;  and  the  fact  that  the  damages 
stipulated  for  in  the  contract  may  be  under 
the  circumstances  inadequate  will  not  authorize 
the  court  to  give  the  contract  a  strained  con- 
struction against  the  express  agreement  of  the 
parties ." 

By  reason  of  the  above  rule  of  law,  an  ai  swer  is  also 
afforded  to  your  question  "b".   There  is  no  further  cause  of 
action  against  Mr.  Tyson.   In  other  words,  the  provision  for 
liquidated  damages  is  binding  upon  Mr,  Tyson  and  upon  the 
City  and  County  of  San  Francisco, 

In  answer  to  yoxxr   second  question  lettered  "a",  it  is 
the  opinion  of  this  office  that  a  valid  lease  has  been  entered 
into  between  the  City  md  County  of  San  Francisco  and  Skyline 
Materials,  Inc.  covering  the  Byrnes  Store  Rock  quarry.   The 
action  of  the  Board  of  Supervisors  in  the  forfeiture  of  the 
$1,000  deposited  by  Mr,  Tyson  does  not  in  any  way  affirm  the 
lease  between  the  City  and  County  of  San  Francisco  and  Skyline 
Materials,  Inc.   As  stated,  it  is  the  opinion  of  this  office 
that  such  lease  already  legally  exists. 

Respectfully  submitted, 

DION  R,  HOLM, 
City  Attorney 

TO:   Mr.  John  R,  McGrath 

Clerk  of  the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

ADT 
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OPINION  NO.  U70 

December  3»  1951 

SUBJECT :   EXAMINATION  OF  HOSPITAL  RECORDS 

Gentlemen; 

We  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Pursuant  to  instructions  from  Dr.  J.  C,  Geiger, 
Director  ^^epartment  of  Public  Health,  we  will  ap- 
preciate a  decision  from  you  on  the  follovrlng  question: 

"Are  we  permitted  to  exhibit  a  hospital  record  to 
an  attorney,  or  other  person,  authorized  in  writing  by 
the  patient  to  see  the  record  after  a  subpoena  request- 
ing, the  presentation  of  records  at  Court  has  been  served 
on  the  hospital." 

OPINION 

A  lawyer  or  other  person  aithorized  in  writing  by  a  patient 
to  examine  hospital  recorc'S  in  your  hospital  is  entitled  to 
review  the  recorc.s,  notvjithstanding  that  a  subpoena  has  been 
Issued  requesting  the  presentation  of  the  records  before  the 
court.   These  records,  hov/ever,  should  not  be  withdrawn  from 
the  hospital  by  such  persons. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:  Department  of  Public  Health 
San  Francisco  Hospital 
San  Francisco  10 

Attention  T.  E.  Albers,  M.D. 
Superintendent 
EPB 


OPINION   NO.    U71 
lecember  1+,    I9I4.I 

SUBJECT:       CAN    MUNICIPAL  EiMPLOYEES   RETIF^D   PRIOR   TO 
19U7,    UNDER   THE   PROVISIONS   OF   SECTION   165 
OF  THE   CHARTER,    BE   CONSIDERED  AS    "MEMBERS 
OF  THE   RETIREMENT   SYSTEM"   AS  THAT    PHRASE 
IS   USED   IN   SECTION   165   OF  THE   CHARTER? 

Gentlemen: 

This  will  acknowledfre   receipt   of  your  request   for   an  opinion 
as   follows: 

REQUEST 

"At   the  request   of  Supervisor  Dan  Oallajjier,    this 
office   has  been  directed   to  procure   from  you  a  written 
•pinion  with  respect   to   the    interpretation  of  the   phrase 
'members   of   the   Retirement   System*    in   so   far  as    it   re- 
lates  to  those   municipal  employees  who  have   been  retired 
under  the   provisions   of  Section  165,    prior  to   1914.7." 

OPINION 

Section  165  of  the  charter  provides  in  part  as  follows: 

"SECTION  165.   Officers  and  employees  of  the  city  and  county, 
except  members  of  the  police  and  the  fire  departments,  shall 
become  members  of  the  retirement  system  subject  only  to  the 
following  provisions,  in  addition  to  the  provisions  contained 
in  sections  1S8   to  16L|.,  of  this  charter,  both  inclusive:" 

Section  226,  Article  3,  Part  I  of  the  San  Francisco  Municipal 
Cod^  (dealing  with  the  Retirement  System)  provides  as  follov^s: 

"SEC.  226.   Membership  Ceases  -  When.   Should  the  city- 
servlco  of  any  m-mber,  in  any  period  of  ten  (10)  consecu- 
tive years,  amount  to  less  than  five  (5)  years,  or  should 
he  die  or  be  retired,  or  should  ho  be  paid  more  than  one- 
quarter  (1/U)  of  his  accumulated  normal  contribution,  or, 
if  he  be  a  member  who  does  not  contribute  as  provided  in 
Section  231  of  this  Article,  should  he  resign  or  be  dis- 
charged, ho  shall  thereupon  cease  to  be  a  member." 
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Your  query,  in  effect,  asks  whether  municipal  employees, 
retired  prior  to  19i4.7  under  the  provisions  of  section  lo5  of  tho 
charter,  can  still  be  considered  as  "members  of  tho  Retirement 
System"  as  that  phrase  is  used  in  section  165  of  the  charter. 

The  answer  is  "No."   Section  226  (supra)  of  tho  Mviniclpal 
Code  makes  it  clear  that  when  a  municipal  employee  retires  ho 
ceases  to  be  a  member  of  the  system.   He  then  becomes  a  benefici- 
ary of  the  system.   The  term  "beneficiary"  is  defined  in  Section 
206  (c).  Article  3»  Part  I  of  the  San  Francisco  Municipal  Code,  as 
follows: 

"(c)  'Beneficiary'  should  mean  any  person  in  receipt  of  a 
retirement  allowance,  a  death  benefit  or  any  other  benefit 
from  tho  retirement  system;" 

Further  recognition  is  given  to  the  fact  that  retired  mvinici- 
pal  employees  occupy  a  status  (as  beneficiaries  of  the  system) 
distinct  from  that  as  members  of  tho  Retirement  System,  by  section 
172.1  of  the  charter.   While  it  is  therein  provided  that  the  mem- 
bers of  the  Health  Service  System  shall  consist  of  all  employees 
who  are  "members  of  tho  retirement  system"  --  a  separate  provision 
is  made,  in  subdivision  3(e)  thereof,  for  the  inclusion*  in  'the 
Health  Service  System  of  "retired  municipal  employees.  *• 

You  are  therefore  advised  that  municipal  employees  retired 
prior  to  I9I4.7  under  the  provisions  of  section  165  of   the  charter 
cannot  be  considered  as  "members  of  the  retirement  system,"  as 
that  phrase  is  used  in  section  165  ot   the  charter.   Rather,  such 
retired  municipal  employees  are  to  be  considered  as  "beneficiaries" 
of  the  system. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney. 


TO:   THE  BOARD  OF  SUPERVISORS 

235  City  Hall,  San  Francisco  2 
Attention:  Mr.  John  R.  McGrath,  Clerk. 


NSW 


OPINION   NO.    I4.72 
December  6,    1951 


SUBJECT: 


Dear  Sir: 


WHERE  NO  RESOLUTION  HAS  BEEN  ADOPTED  BY  THE 
CITY  PLANNING  COMMISSION  APPROVING  OR  DIS- 
APPROVING OP  A  FROPOSET)  CHANGE  OF  ZONE,  THE 
APPLICATION  IS  STILL  FENDING  BEFORE  THE 
COMMISSION. 


We  have  your  reqxieat  for  an  opinion  as  follows: 


REQUEST 

"Forwarded  herewith  is  a  letter  requesting  a  rehearing 
from  the  attorney  for  the  applicant  in  Application  No. 
Z$l,59,  Page  Street,  s/s,  lI^U'  9"  east  of  Lyon  Street, 
Second  Residential  to  Commercial;  a  letter  from  Ernest  J. 
Torregano,  President  of  the  City  Planning  Commission, 
reviewing  the  matter,  and  an  excerpt  from  the  minutes  of 
the  meeting  of  September  6,  1951  of  the  City  Planning 
Commission  relating  to  this  ep  plication. 

"After  publication,  posting  and  mailing  of  the  notice 
of  hearing,  the  City  Planning  Commission  held  a  public 
hearing  on  September  6,  1951  on  the  application.  After 
submission  and  discussion  by  the  Commission,  a  motion  was 
made  to  disapprove  the  application,  A  tie  vote  was  cast 
on  the  motion.   Thereupon,  pursuant  to  Opinion  No.  355  cf 
the  City  Attorney  to  the  Commission  that  whenever  a  tie 
vote  occurs  the  eo  plication  must  be  denied  for  failure  to 
obtain  affirmative  action,  the  Chairman  ruled  that  the  ap- 
plicant did  not  receive  a  majority  vote  to  defeat  the  motion 
to  disapprove  the  application,  and  that  therefore  the  ap- 
plication, by  order  of  the  President,  was  denied. 

"In  regard  to  this  application,  the  City  Planning 
Commission  would  like  your  opinion  in  reply  to  the  following 
questions; 

1.  As  no  resolution  was  adopted  in  view  of  the 
tie  vote,  is  the  Commission  action  valid. 

2.  Does  the  Commission  have  a  right  to  reconsider 
the  action? 

3.  If  the  Commission  has  a  ritht  to  reconsider,  can 
the  Commission  hold  a  rehoauing  and  must  it 
publish,  post  and  mail  a  notice  of  the  rehearing?" 
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Attached  to  your  request  is  the  following  excerpt  from  the 
minutes  of  the  City  Planning  Cornmlsslon  of  September  6,  1951: 

"ZSl.Sg   Page  Street,  s/s.  Ikk'    9"  e.  of  Lyon  Street 
Second  Residential  to  Commercial 

It  was  moved  by  Mr.  Lopez  and  seconded  by 
Mr,  Rousseau  that  the  proposal  be  disapproved.  Com- 
missioners Lopez  and  Rousseau  voted  aye.   Commissioners 
Devlne  end  Torregano  voted  no.   Pursuant  to  Opinion  No. 
355  of  the  City  Attorney  to  the  Commission  that  whenever 
a  tie  vote  occurs  the  application  must  be  denied  for 
failure  to  obtain  affirmative  action,  the  Chairman  ruled 
that  the  applicant  did  not  receive  a  majority  vote  to 
defeat  the  motion  to  disapprove  the  application,  and 
that  therefore  the  application,  by  order  of  the  President, 
was  denied." 

Also  attached  to  your  request  is  the  following  De  tter  from 
the  attorney  for  the  petitioner,  dated  September  11,  195li  and 
addressed  to  the  City  Planning  Commission: 

"The  undersigned,  as  attorney  for  the  petitioner  in 
the  matter  hereinabove  referred  to,  hereby  petitions  for 
a  rehearing  of  the  aforesaid  petition  originally  heard  on 
Sept.  6,  195l»  which  proposal  failed  to  receive  a  majority 
vote  of  your  Honorable  Commission,  because  of  the  fact  that 
the  four  commissioners  present  at  said  hearing  were  evenly 
divided,  two  voting  in  favor  thereof  and  tvjo  against, 

"The  foregoing  request  is  based  upon  newly  discovered 
evidence,  vhich  was  not  available  to  the  petitioner  at 
the  time  of  said  hearing  and  upon  the  fact  that  the  proposal 
failed  to  receive  the  approval  or  disaoproval  of  the  Commission 
by  reason  of  a  tie  vote  and  therefore  should  be  reheard  at  a 
meeting  of  your  Honorable  Commission  vhen  a  sufficient  number 
of  Commissioners  are  present,  in  order  that  a  majority  vote 
may  be  given  by  your  Honorable  Commission  either  for  or 
against  said  proposal." 

OPINION 

Section  117  of  the  Charter  of  the  City  aid  County  of  San 
Francisco  provides  that  "The  Board  of  Supervisors,  by  ordinance, 
shall  establish  procedure  for  action  on  such  matters,  vhich  ordin- 
ance must  provide,  among  other  things,  .  .  .  that  the  commission 
after  hearing  shall,  by  resolution, approve  or  disapprove  the 
proposed  change  viiich,  if  anproved,  shall  not  become  effective  for 
thirty  days  .  .  .  .  "   (tinphasis  added). 


f : 


#3 


Section  14-6  of  the  City  Planning  Code  of  the  City  and  County  of 
S«  Francisco  (Part  II,  Chapter  II  of  the  San  Francisco  Municipal 
Code)  provides  that  "Upon  the  completion  of  the  hearing  of  any  pro- 
posed change,  the  City  Planning  Commission  shall,  by  resolution, 
approve  or  disapprove  the  proposed  change,  \h  ich,  if  anproved,  shall 
not  become  effective  for  thirty  (30)  days  .  .  .  '   (Emphasis  added). 

It  should  be  noted  that  both  Section  117  of  the  Charter  and 
Section  14.6  of  the  City  Planning  Code  reqaire  that  the  City  Planning 
Commission,  in  acting  upon  an  epplication  to  rezone  property, 
shall,  by  resolution,  approve  or  disapprove  the  proposed  change. 

A  review  of  the  proceedings  of  the  Citv  Planning  Commission  on 
Application  No.  Z51.59,  Page  Street,  a/s.  lU-l;'  9"  east  of  Lyon 
Street,  from  second  residential  to  commercial,  inculcates  that  no 
resolution  was  adopted  by  the  City  Planning  Commission  either  ap- 
proving or  disapproving  the  proposed  change  as  required  by  the 
sections  of  the  Charter  and  the  City  Planning  Code  discussed  above. 
As  no  resolution,  either  approving  or  disapproving  the  proposed 
chm  ge  has  been  adopted  by  the  City  Planning  Commission,  I  am  of  the 
opinion  that  the  application  is  still  pending  before  the  City 

Planning  Commission  because  no  action  in  the  form  required  by  the 
Charter  and  the  City  Planning  Code  has  been  taken  by  your  Commls- 
aion. 

In  response  to  the  specific  questions  set  forth  in  your  re- 
quest, you  are  advised  as  follows: 

1.  As  no  resolution,  either  approving  or  disapproving  the 
application,  has  been  adopted  by  the  City  Planning  Commission,  the 
application  must  still  be  considered  as  pending  before  your  Com- 
mission. 

2.  The  answer  to  question  1  indicates  that  the  matter  has  not 
been  determined  by  your  Commission.   Therefore  a  determination  by 
the  Commission  may  be  made  at  the  present  time.   This  is  not  a  re- 
consideration of  the  action. 

3«   The  third  question  asks  ih  ether  the  Commission  must  pub- 
lish, post  and  mail  notices.   If  the  Commission  is  to  decide  the 
application  without  the  consideration  of  any  evidence  other  than 
that  already  submitted  to  the  Commission  at  the  public  hearing,  no 
publication,  posting  or  mailing  of  notices  would  be  necessary. 

It  is  noted,  however,  that  the  applicant,  by  his  attorney, 
desires  to  present  newly  discovered  evidence.   If  the  Commission 
Intends  to  consider  any  new  evidence  submitted  by  the  applicant. 
It  would  appear  that  publication,  posting  and  mailing  of  notices 
would  be  necessary. 
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A  revlev;  of  the  action  taken  by  the  City  Planning  Commission 
In  the  above  entitled  matter  Indicates  that  a  more  desirable  pro- 
cedure should  be  followed  by  the  City  Planning,  Commission  in  acting 
upon  applications  to  rezone  property. 

It  appears  to  have  been  your  practice  to  have  the  matter  come 
before  the  commission  by  motion  of  one  oi    the  members,  said  motion 
being  either  in  the  affirmative,  "to  approve  the  proposal",  or  in 
the  negative  "to  disapprove  the  proposal."   After  the  said  motion 
has  been  adopted  the  formal  resolution  has  been  prepared. 

As  you  vlll  note  in  the  opinion,  both  the  Charter  and  the  City 
Planning  Code  require  that  the  Commission  shaL  1  "by  resolution, 
approve  or  disaporove  the  proposed  chaige."   It  vo  uld  be  more  in 
accordance  vdth  the  requirements  of  the  Charter  and  the  City 
Planning  Code  if  the  formal  resolution  were  to  be  prepared  before 
the  members  of  the  commission  voted  on  the  matter  and  if  the  vote  by 
the  members  be  on  the  resolution  itself  rather  than  on  a  motion 
either  "to  approve"  or  "to  disapprove." 

After  the  application  has  been  submitted  by  the  epplicant  and 
the  commission  feels  that  it  is  ready  to  be  acted  upon  by  the 
members,  the  president  should  call  for  a  vote  of  the  members  upon 
the  resolution,  vjtiich  vote  should  be  for  "approval"  or  "disapproval" 
of  the  proposed  change. 

I  have  prepared  a  suggested  form  of  resolution,  which  follows 
closely  the  form  of  resolution  it  has  been  the  practice  of  the 
City  Planning  Commission  to  prepare  following  the  vote  on  the 
motion.   The  difference  lies  in  the  fact  that  the  resolution  may  b« 
prepared  in  advance  anc  be  voted  upon  by  the  members  in  accordance 
vith  the  reqvdrements  of  the  Charter  and  the  City  Planning  Commis- 
aicn.   The  suggested  form  of  resolution  is  attached  hereto.  You 
will  note  that  the  names  of  the  commissioners  may  be  listed  after 
the  words  "aporoved"  or  "disapproved"  in  accordance  with  the  vote  of 
the  commissioners. 

As  you  were  advised  in  my  Opinion  No.  3$$»  rendered  on  April 
l^.,  195l»  vhere  a  tie  vote  occurs,  the  ap  plication  must  be  deemed 
disapproved  for  failure  to  obtain  affirmative  action. 

When  the  formal  resolution  la  printed,  only  the  word  "approved" 
or  "disapproved"  need  be  included  in  the  resolution  in  accordance 
with  the  action  taken  by  the  commission. 

This  form,  of  course,  is  only  to  be  used  for  approval  or 
dis^proval  viiere  no  stipulations  are  concerned.   I  note  from  a 
review  of  minutes  of  the  City  Planning  Commission  that  on  occasions 
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viien  stipulations  are  to  be  Included  in  the  resolution,  that  the 
form  of  resolution  is  prepared  prior  to  the  vote.   This  practice, 
cf  course,  should  be  continued. 

If  you  have  any  further  questions  on  the  matter  do  not 
hesitate  to  contact  me. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


I 


TO:   City  Planning  Commission 
100  Larkin  Street 
San  Francisco  2 

Attention  Mr.  Paul  Oppermann 

Director  of  Planning. 
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CITY  PLANNING  COMMISSION 
RESOLUTION  NO. 


RESOLVED,  That  Proposal  No .  an  apr»llcatlon 

to  change  the  Use  District  Classification  of  the  parcel 
of  land  described  as  follows: 


(  Description  ) 

frcm  a District 

to  a  District, 

be  and  the  same  is  hereby: 

APPROVED: 


DISAPPROVED: 


ABSENT: 
NOT  VOTING: 


Opinion  No.  1^.73 
December  13,  1951 

SUBJECT:  CURB  SPACE  LICENSE  FEE  FOR  TAXI  CABS:   PAINTING  CURB 

SPACE . 

Dear  Sir: 

On  November  21,  1951 »  you  submitted  the  following  request 
for  opinion: 

REQUEST 

"Ordinance   No.    6863    (File   7859)    provides    that   in   addi- 
tion to  Q   license   fee    of   $2.S0  per   quarter   for  a  public 
passenger  vehicle   stcuid  the  holder  of   a  permit  must  pay 
semi-annually  to    the  Tax  Collector   25   cents  per   linenl 
foot   to  cover  painting   costs.     This   statement  is  from 
the    amended  section   (Sec.    129»   Part   III,   Municipal  Code): 

'Curb   space   designated  in  any   such  permit   shall 
be   painted  the   color   designated  by  law  only 
after  the  permit  holder   shall  have  paid  a  fee 
to   the    tajc  collector   of   25   cents  per   lineal  foot 
to   cover   cost   to  the   City  and   County,    and   said 
spajje   shall  not   be  continued  unless    semi-annual 
payments   of  like   amount   are  made   to   the   Tax  Col- 
lector within  30   days  after  each  January  1  and 
July  1  thereafter,' 

"The  meaning  of    the    clause,    '...said   space   shall  not 
be   continued...',    is  unclear.      Does    that   provision 
mean  that  the    space   shall  not   continue   to  be   designated 
as  a  public  passenger  vehicle   stand,   or  that   it   shall  not 
continue   to  be  painted? 

"We  would  also  like  to  be  advised  as  to  when  the  first 
semi-annual  payment  to  cover  costs  of  painting  must  be 
made   to  avoid  non-continuance  of  the    space*" 

OPINION 

Since  your   request   was   received,    Section  129,   Article   2, 
Part   III   of  the   Municipal   Code    (Ord.    No.    706^)    has   been   again 
amended   (December   12,    1951) •      I*  now  reads   as  follows: 

"Sedition  129.      The   holder  of  each  pemlt  for  a  public 
pas.Ton^or  vehicle   stand  on  any  public   street   shall   pay 
a   IJooiise  fee   therefor   of  Two  Dollars   and  Fifty  Cents 
($2.50)    per   quarter  for  each  vehicle  permitted  to    stand 
thereat,   such  quarters  to  commence   on   the   first  day  of 
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of  January,  April,  July  and  October.  Effective  Janu- 
ary 1,  1952,  curb  space  designated  in  any  such  permit 
shall  be  painted  the  color  designated  by  law  only  after 
the  permit  holder  shall  have  paid  a  foe  to  the  tax  col- 
lector of  25  cents  per  lineal  foot  to  cover  cost  to  the 
city  and  county  and  painting  of  said  curb  space  shall 
not  be  continued  unless  semi-annual  payments  of  like 
amount  are  made  to  the  tax  collector  within  30  days 
after  each  January  1  and  July  1  thereafter.   Fees  col- 
lected for  such  painting  shall  be  deposited  in  the  treas- 
ury to  the  credit  of  the  fund  authorized  for  expenditure 
for  such  curb  painting." 

You  will  note  that  Section  129  now  specifically  states 
that  it  is  the  "painting  of  said  curb  space  /that/  shall  not  be 
continued"  unless  the  semi-annual  payments  of  25  cents  per  lineal 
foot  are  paid.   This  being  so,  it  is  my  opinion  that  nonpayment 
of  that  fee  does  not  automatically  cause  the  forfeiture  of  a 
stand  permit,  and  that  the  space  will  continue  to  be  designated 
as  a  public  passenger  vehicle  stand  until  such  time  as  the  permit 
therefore  is  revoked.   (See  bolow^    The  Police  Department  simply 
will  not  paint  it.   Of  course,  no  one  else  can  paint  curb  space, 
"Unauthorized  painting  of  curb  space  shall  constitute  a  misde- 
meanor." Section  38  (i)»  San  Francisco  Traffic  Code. 

This  moans  further  that  holders  of  permits  for  public 
passenger  vehicle  stands  are  not  required  to  pay  the  Tax  Collector 
the  2Sp   per  lineal  foot  fee  if  they  do  not  want  their  space  painted, 
and  the  Tax  Collector  is  not  required  to  make  any  such  collection. 
The  Tax  Collector  will,  of  course,   advise  the  Police  Lopartment 
which  permit  holders  have  paid  for  painting  and  which  have  not. 

The  result  of  the  nonpayment  of  the  2S/i   per  lineal  foot 
fee,  in  addition  to  tte  fact  that  the  Police  Department  will  not 
paint  the  curb  space,  is  that  the  Chief  of  Police,  who  has  jurisdic- 
tion over  public  passenger  vehicle  stands  (Sections  1116  (e),  III8, 
1119»  1120  of  the  San  Francisco  Police  Code),  may,  if  he  sees  fit  to 
do  so,  revoke  the  permit  for  such  stand.   Subdivisions  (d)  and  (0) 
of  section  1119  of  the  San  Francisco  Police  Code  provide  in  this 
regard: 

"(d)   Revocation  of  Stand  Permits.   Any  stand  per- 
mit may  be  revoked  by  the  Chief  of  Police,  without  notice 
to  any  person  except  the  holder  of  the  permit,  end  it 
shall  be  unlawful  for  any  person,  firm  or  corporation 
to  occupy  a  stand  with  a  taxicab,  sedan,  limousine  or 
sightseeing  bus  after  such  notice  and  revocation  has 
been  made. 
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"(e)      Revocation  of_  Pemlt   by   Chief  of    Police.      Any 
stand  designated  by   the~  Chief   of  Police    qs  provided   in 
this   section  may  be  revoked  at   his  pleasure;    and  it 
shall  bo   unlawful  for   any  person,    firm  or   corporation 
to  occupy  said  stand  with  a  taxicab,    limousine   or    sedan, 
after   such  revocation  has   been  made   and  notice   thereof 
given," 

In   answer   to   your    second  question,    the   first    semi-annual 
payment  to    cover   cost   of  painting  must   be   paid  on  or  before    Janu- 
ary n,    1952. 

I  trust   that  this  fully  answers  your   inquiry.      If  not, 
I  will   be  glad  to  make   any  clarification  that   you   desire. 

Respectfully   submitted, 


DION  R.    HOLM 
City  Attorney 


GEB 


TO:   I-Ir.  Ben  G.  Kline,  Director 

Dept,  of  Finance  and  Records, 
Rm.  220  City  Hell. 


OPINION  NO.  klk 

December  I3,  1951 

SUBJECT:   BANKRUPTCY  OF  LE  BLANC  CORPORATION; 
P0V;ERS  OF  UNITED  STATES  COURT; 
COLLECTION  OF  DELINQUENT  TAXES. 

Gentlemen: 

We  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"On  October  9»  1951  a  complaint  signed  by  the 
Attorney  for  the  Bureau  of  Delinquent  Revenue 
Collection  and  verified  by  the  Tax  Collector, 
was  filed  in  the  Superior  Court,  in  which  the 
City  and  County  of  San  Francisco  was  plaintiff 
and  The  LeBlanc  Corporation  of  Louisiana,  a  cor- 
poration, was  defendant.   Said  action  was  in- 
stituted for  the  recovery  of  personal  property 
taxes  penally  assessed  against  The  LeBlanc  Cor- 
poration for  the  fiscal  year  195l«  The  assessed 
property  consisted  of  a  product  known  as  'Hadacol' 
which  was  stored  in  the  Haslett  Warehouse  in 
San  Francisco,  the  assessed  valioo  being  $208,219.00 
upon  which  a  tax  was  levied  at  the  rate  of  $6.29 
per  vlOO.OO,  the  resulting  tax  being  413,096.98,  to 
which  a  penalty  of  Q%   for  non-payment  was  added  on 
Sept.  1,  1951,  said  penalty  amounting  to  $l,0ij.7,26, 
the  total  tax  and  penalty  being  ^lU , lljii •  71+ • 

"This  assessment  was  reviewed  and  approved  by  the 
Board  of  Supervisors  sitting  as  a  County  Board  of 
Equalization. 

"On  November  23,  1951  the  Tax  Collector  received  by 
registered  Air  Mail  from  the  law  firm  of  Cahill, 
Gordon,  Zachry  &  Reindcl,  of  New  York,  Curtifiod 
copies  of  two  documents  in  the  matter  entitled: 

"'In  the  United  States  District  Court 
for  the  Southern  District  of  New  York 

In  the  Matter  of  The  Leblanc  Corporation 

(a  Maryland  corporation)  Debtor. 

In  Proceedings  for  the  Reorganization  of  a  Cor- 
poration pursuant  to  Chapter  X  of  the  Bankruptcy 
Act.   Clerk's  Index  No.  08I68. ' 


"The  first  document  is  entitled  'Order  Approv- 
ing Debtor's  Petition.'   This  order  enjoined  all 
persons,  firms,  corporations  and  municipalities 
from  instituting,  commencing,  prosecuting  or  con- 
tinuing to  prosecute  any  action,  or  for  levying 
attachments  or  executions  against  The  LoBlanc 
Corporation,  a  Maryland  corporation. 

"The  second  order  is  entitled  'Order  Approving 
Subsidiary  Debtor's  Petition.'  This  order  con- 
cerns The  LeBlanc  Corporation,  a  Louisiana  Cor- 
poration, which  is  the  defendant  in  the  action 
hereinabove  mentioned.   This  order  was  dated 
October  3,  1951. 

"Paragraph  I4.  thereof  recites:   'All  persons, 
firms,  corporations  and  municipalities  bo  and 
arc  hereby  severally  enjoined  and  restrained 
from  instituting,  commencing,  prosecuting  or 
continuing  the  prosecution  of  uny  action,  suits, 
or  proceedings  at  law  or  in  equity  or  under  any 
statute,  against  the  Debtor  or  against  any  Trustee 
that  may  be  appointed  in  this  proceeding,  and  from 
levying  any  attachments,  executions  or  any  processes 
upon  or  against  the  Debtor  or  each  such  trustee  or 
against  any  of  the  property  or  estate  of  the  Debtor. 
or  from  doing  any  act  whatsoever  to  interfere 
with  the  possession,  operation  or  management  or  tne 
assets,  property  and  business  of  the  Debtor.   With- 
out limiting  the  generality  of  the  foregoing,  all 
persons,  firms  and  corporations  having  or  claiming 
to  have  liens  or  security  Interests  in  or  to  any 
property  of  the  Debtor  are  hereby  enjoined  and 
restrained  from  foreclosing  or  seeking  to  enforce 
such  lien  or  security, ' 

"At  the  time  the  action  for  the  personal  property 
taxes  was  filed  a  Writ  of  Attachment  was  issued 
and  the  Sheriff  was  Instructed  to  levy  upon  and 
attach  all  personal  property  at  the  Haslett  Ware- 
house Company  belonging  to  the  defendant,  The  LeBlanc 
Corporation  of  Louisiana.   The  entire  stock  of 
'Hadacol'  consisting  of  939  cartons,  12  bottles 
each,  of  the  large  bottles,  ond  1,325  cartons,  2l|.  bot- 
tles each  of  the  small  bottles,  has  been  sequestered 
and  is  being  held  by  the  garnishee  subject  to  further 
order » 
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"Mr.   Riordan,    th&  Attorney  for    the    Bureau  of 
Delinquent   Revenue   Collection,    end  Mr.   WilllQmson, 
tho    Sheriff's   attorney,    hrve   discussed  this  matter, 
end   in   their  opinion  tl^    levy  of  tho  Writ  of  Attr.ch- 
ment  should  be  released, 

"In  view  of   the    amount   involved  in  this  matter 
I  would  appreciate   it    if  you  would  request   on 
opinion  from  tho    City  Attorney  cs   to   the   proper 
procedure   to  be  followed  in  this  mctter, 

"Mr,   Riordan   is   concerned  with  the   possibility  of 
not   only  a   contempt   of   court  order  but   also  a 
resulting    suit  for   drjncges   if   the   attachment   has 
been  vn^ongfully   levied.      For   this   reason  I   would 
urge   that   this  mtt  tor  be  given  iramcdiato   attention." 


OPINION 

The  question  here  is  whether  or  not  tho  United  States  Dis- 
trict Court  for  tho  Southern  District  of  New  York  has  jurisdiction 
to  stop  the  City  and  County  of  Son  Francisco  from  further  proceed- 
ings against  the  LeBlanc  Corporation  for  collection  of  delinquent 
personal  property  taxes. 

Titlo  11,  Section  511  o^  the  United  States  Code  Annotated 
states  as  follows: 

"Titlo  11,  Section  5ll.   United  States  Codo 
Annotated. 

"Exclusivo  jurisdiction  over  debtor  and  propcrtya 
Where  not  inconsistent  with  the  provisions  of  tliis 
chapter,  the  court  in  which  a  petition  is  filed 
shall,  for  the  purposes  of  this  chapter,  hove  ex- 
clusive jurisdiction  of  the  debtor  and  its  property, 
wherever  located*" 

In  MAR -TEX  REALIZATION  CORPORATION  v.  WOLFSON,  II4.5  Fod.Rop, 
(2)  360  (I9M4.),  the  court  said: 

"Unlike  the  territorial  limited  jurisdiction  of 
tho  bankruptcy  court  in  an  ordinary  liquidrtion 
proceeding,  the  summary  power  of  the  reorgrniza- 
tion  court  is  complete  throughout  the  country;  rnd 
in  consequence  ,  its  process  runs  in  any  judicial 
district." 
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The  Bankruptcy  Court,  therefore,  hr.s  Jurisdiction  over 
the  property  in  the  instant  matter  and  its  orders  in  connection 
with  it  are  presumptively  valid. 

You  ere  advised  to  act  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
TAT 


TO:  DEPARTMENT  OF  FINANCE  &  RECORDS 
City  Hall 
San  Francisco,  California 

Attn:  Ben  G.  Kline,  Director 


Opinion  No,  1|75 
December  II4.,  1951 

SUBJECT:  ORDINANCE  PROHIBITING  PRIVATE  USE  OF  CITY  AND  COUNTY 

VEHICLES. 

Gentlemen: 

You  have  requested  an  opinion  of  this  office  as  fol- 
lows: 

REQUEST 

"The  Judiciary  Committee  is  considering  a  proposed 
ordincmce  which  contemplates  prohibiting  private  use 
of  City  and  County  Vehicles, 

"A  copy  of  said  measure  is  attached  hereto  for  your 
information, 

"The  Committee  respectfully  asks  that  you  inform  it 
whether  or  not  enactment  of  the  proposed  ordinance  is 
necessary  in  order  to  accomplish  its  purpose,  or  on 
the  other  hand  if  existing  legislation  or  regulations 
already  cover  the  subject  matter." 

The  proposed  ordinance  consists  of  three  paragraphs. 
The  first  paragraph  declares  it  unlawful  for  any  person  to  use 
automotive  equipment  of  the  City  and  County  for  any  purpose 
other  than  its  official  business.   The  second  paragraph  declares 
the  illegality  of  such  use  unless  it  is  necessary  for  the  execu- 
tion of  such  official  business.   This  paragraph  also  prohibits 
the  presence  of  others  in  a  city  car,  unless  that  is  likewise 
necessary  for  such  purpose.   The  third  paragraph  requires  depart- 
ment heads  to  place  in  all  city  and  county  passenger  vehicles 
and  motor  trucks  a  notice  of  the  substance  of  the  ordinance, 

OPINION 

The  question  presented  is  the  necessity  of  the  enact- 
ment of  the  ordinance,  to  accomplish  the  purpose  of  prohibiting 
the  use  of  city  and  county  owned  vehicles  for  other  than  neces- 
sary business  of  the  city  and  county. 

Section  SOkt    Penal  Code,  includes  the  subject  of 
embezzlement  of  public  property  by  public  officers  and  employees. 
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This  section  is  as  follows: 


§  50/4..  /Frp.udulent  appropriation  or  secretion  of  prop- 
erty by  officer,  servant  or  agent  of  state  or  subdivi- 
sion or  public  or  private  corporation,  association  or 
society_j/  Every  officer  of  this  state,  or  of  any  coxonty, 
city,  city  and  county,  or  other  municipal  corporation  or 
subdivision  thereof,  and  every  deputy,  clerk,  or  sorvjint 
cf  any  such  officer  and  every  officer,  director,  trustee, 
clerki  servant,  or  agent  of  any  association,  society,  or 
corporation  (public  or  private),  who  fraudulently  approp- 
riates to  any  use  or  purpose  not  in  the  duo  and  lawful 
execution  of  his  trust,  any  property  which  he  has  in  his 
possession,  or  under  his  control  by  virtue  cf  his  trust, 
or  secretes  it  with  a  fraudulent  intent  to  appropriate  it 
to  such  use  or  purpose,  is  guilty  of  embezzlement," 

This  section  is  quite  sweeping.   In  the  case  of  PEOPLE 
V.  HARBY,  51  C.A.  2d  759.  the  Appellate  Court  affirmed  a  judgment 
of  removal  from  office  of  a  Los  Angeles  councilman,  basing  its 
action  primarily  upon  this  section.   The  councilman  had  made  a 
I4.OOO  milo  personal  trip  in  his  city  car.   The  ordinance  accompany- 
ing your  request,  in  effect  in  Los  Angeles  at  the  time,  was  also 
usod,  but  the  court  made  no  special  point  of  it. 

The  ordinance  is  more  detailed  than  Section  50i|.  of  the 
Penal  Code,  but  it  is,  in  my  c^nsidtrtd  opinion,  neither  necessary 
or  appropriate  for  the  matters  set  furth  in  it. 

It  is  true  that,  while  the  Penal  Code  section  is  ample 
when  dealing  with  major  appropriations  of  city  vehicles,  convic- 
tions might  perhaps  not  bo  obtained  under  it  for  comparatively 
minor  misuses  of  such  vehicles.   This  is  true,  because  the  sec- 
tion deals  with  the  fraudulent  appropriation  of  public  property, 
and  small  infractions  might  not  be  deemed  as  fraudulent.   However, 
the  seeking  to  cover  these  matters  by  a  criminal  and  penal  ordi- 
nance such  as  the  instant  one,  requiring  trial  in  the  criminal 
courts  W'juld  probably  produce  one  of  two  results.  Either  the 
ordinejice  would  become  a  dead  letter  on  the  books,  or  else  q 
defendant  charged  technically  but  inappropriately  with  crime  for 
its  violation  would  obtain  an  acquittal.   Such  an  acquittal  would 
leave  the  door  open  wider  than  if  there  were  no  ordinance  at  all. 
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At  present  ony  officer  or  employee  appropriating 
public  property  to  his  ovm  use  is  subject  to  prosecution  under 
Section  SOk-t    Penal  Code;  if  on  officer,  he  is  subject  to  prose- 
cution of  accusation  for  removal  from  office;   if  a  non-civil 
service  employee,  he  is  subject  to  removal;  and,  if  a  civil 
service  employee,  he  is  subject  to  suspension  and  dismissrl  for 
cause  undtir  appropriate  provisions  of  the  Charter,   The  ordin- 
ance is  therefore,  in  my  opinion,  not  necessary  because  of  the 
existence  of  Section  SOk,    Penal  Code, 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
WP 


TO:  Judiciary  Committee 
B:>ard  of  Supervisors 


oFnaoii  110.  I4.76 

December  II4.,  1951 


SUBJECT:  LIABILITY  OP  CITY  AlTD  COUIITY  OF  SAN 
FRAIICISCO  TO  PAY  FOR  IliPROVEIIEirrS  - 
J0I2I   IIULHZ31N   COIIPANY 


Gentlemen: 

This  office  Is  in  receipt  of  a  request  for  an  opinion 
v;hich  reads  as  follows: 

REO,UEST 

"The  Judiciary  Coimittee  has  given  consideration 
to  and  desires  to  thank  you  for  your  Opinion  No,  l\$9   dated 
llovenber  19,  195l»  concerning  conpensation  for  dpona^e  to 
improvements  in  cases  v/here  property  is  condemned  for 
public  use. 

"The  Conriittee '  s  consideration  of  said  opinion 
is  with  specific  reference  to  a  proposed  resolution  vjhich 
contemplates  accepting  a  quitclaim  deed  and  release  of 
leasehold  interest  from  John  liulhern  Company,  a  corp* 
oration,  to  all  its  right,  title  and  interest  and  lease- 
hold interest  in  and  to  thpt  certain  one- story  building 
situated  on  the  southerly  line  of  Thirteenth  Street  and 
included  in  Lot  38,  Assessor's  Dlock  3530,  in  considera- 
tion of  01]., 715. 00  to  be  paid  by  the  City  and  County  there- 
for, 

"Additional  questions  have  arisen  in  connection 
with  the  proposed  resolution  and  the  Committee  desires 
that  you  supplement  your  Opinion  No,  I4.59  with  ansv/ers  to 
the  following  questions: 

"(1)  Are  the  improvements  for  which  payment 
is  recommended  so-called  'trade  fixtures'  which, 
while  attached  to  the  realty,  are  subject  to  re- 
moval upon  teminatlon  of  the  tenancy;  are  they 
fixtures,  not  susceptible  of  severance  from  the 
realty;  or  are  they  personal  property,  neither 
trade  fixtures  nor  fixtures? 

"(2)   Since  the  Dronosed  resolution  recites 
that  the  City  is  paying  vl4-,7l5.00  for  all  of  the 
Company's  right,  title  and  interest  and  leasehold 
•j.nterent  in  the  property  in  question,  is  it 
your  opinion  tlort  such  '-»a^nnant 
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represents  corr  ensatlon  for  the  cost  of  iiovlnc  the 
inprovenents  or  for  the  dininished  value  of  the  im- 
provements themselves? 

"(3)   If  it  is  proper  to  make  payment  for  the 
cost  of  removing  the  improvements,  or  for  their 
diminished  value,  is  the  resolution  already  ap^-'roved 
by  you  in  proper  form  since  it  states  that  tlie  City 
and  County  is  accepting  a  quitclaim  deed  to  a  lease- 
hold, among  other  things,  when  in  fact  no  such  lease- 
hold interest  exists. 

"(Ij.)  The  Director  of  Property  has  informed  the 
Committee  that  he  has  alrerdy  entered  into  a  contract 
with  the  Company  for  payment  of  sum  above  mentioned, 
and  that  the  proposed  resolution  now  under  considera- 
tion is  in  the  nature  of  ratification  by  the  Board  of 
his  alrecdy  consumiiated  action.   Is  the  procedure 
followed  by  the  Director  of  Property  in  this  case 
proper  T.uider  existing  laws?" 

OPINION 

The  leading  case  in  California  on  this  general  matter  is 
City  of  Los  Angeles  v,  Kllnlcer,  219  Cg.1,  198,  and  in  the  course  of 
this  opinion  the  findings  in  This  case  will  be  reviev;ed  as  well  as 
cases  cited  in  the  opinion. 

Section  121^6  of  the  Code  of  Civil  Procedure,  subdivision  1, 
provides : 

"The  court.  Jury,  or  referee  must  hear  such  legal 
testimony  as  may  be  offered  by  any  of  the  parties  to  the 
proceedings,  and  thereupon  must  ascertain  and  assess: 
i.  The  value  of  the  pro.e  rty  sought  to  be  condemned,  and 
all  improvements  thereon  pertaining  to  the  realty,  and  of 
each  and  every  separate  estate  or  interest  therein;  if  it 
consists  of  different  parcels,  the  value  of  e?.ch  parcel  and 
ec.ch  estate  or  interest  therein  shall  be  separately  assessed." 

"Fixtures  upon  the  i-roperty  taken  must  be  valued  and 
paid  for  as  part  of  the  real  estate,  and  any  depreciation 
in  the  value  of  fixtures • upon  the  part  not  taken  Is  to  be 
taken  into  consideration,  the  same  as  damage  to  the  soil 
itself," 

(2  Lewis  on  Dninent  Domain,  3d  ©d. 
p.  1276,  sec.  720.; 

"'There  land  is  condemned  for  public  uses,  the  value 
of  buildings  or  other  improvements  and  fixtures  on  the 
land  must  be  considered  in  determining  the  o^^mer•s  com- 
pensation," 

(20  Corpus  Jur.,  p.  799.) 
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"Vhen  fixtures  become  part  of  the  realty,  if  the 
land  on  vh  Ich  the  buildlnt,  stands  is  taken  in  v;hole 
or  In  part  for  the  public  use,  the  ovmer  is  entitled 
to  have  the  fixtures  considered  in  determining  the 
amount  of  his  compensation." 

(10  R.  C.  L.  IkZ) 

Section  660  of  the  Civil  Code  also  furnishes  some 
useful  guides  In  the  matter: 

"Definition  of  fixtures,  A  thing  is  deemed  to 
be  affixed  to  land  when  it  Is  attached  to  It  by  roots, 
as  in  the  case  of  trees,  or  vines,  or  shrubs;  or  im- 
bedded in  it,  as  in  the  case  of  walls;  or  permanently 
resting  upon  it,  as  In  tho  case  of  buildings;  or 
permanently  attached  to  vrhat  is  thus  permanent,  as  by 
means  of  cement,  plaster,  nails,  bolts,  or  screws; 
except  that  for  the  purposes  of  sale,  emblements,  in- 
dustrial growing  crons  and  things  attached  to  or  form- 
ing part  of  the  land,  vhich  are  agreed  to  be  severed 
before  sale  or  under  the  contract  of  sale,  shall  be 
treated  as  goods  and  be  governed  by  the  provisions  of 
the  title  of  this  code  regulating  the  sales  of  goods." 

The  following  guide  vjlth  respect  to  fixtures  was  annovinced 
in  Lavenson  v.  Standard  Soap  Co..  80  Cal.  2I4.S,    250: 

"In  order  to  determine  whether  a  thing  Is  a  fixture 
or  not,  we  must  look  at  the  manner  in  which  it  is 
annexed,  the  Intention  of  the  person  who  made  the 
annexation,  and  the  purpose  for  which  the  premises 
are  used." 

In  Gosllner  v.  Brlones.  187  Cal.  557»  5^0,  the  rule  la 
again  stated: 

"As  a  general  rule,  the  Intent  of  the  parties  is 
a  controlling  criterion  in  ascertaining  vdiether  property 
Is  permanently  attached  to  the  land  or  retains  its 
Identity  as  personalty;  the  character  of  the  annexation 
to  the  land  or  other  realty  and  the  use  made  of  the 
property  are  important  considerations,  but  in  most  cases 
are  subsidiarily  employed  for  the  purpose  of  testing  the 
Intention  of  the  parties  (citing  many  cases)." 

See,  also,  Ereyfogle  v.  Tlghe,  58  Cal.App.  301  ^208  Pac.1008/.) 


In  Oakland  Bank  of  Savings  v.  California  Pressed  Prick 
Co.,  183  Cal.  295,  29b,  the  Suprene  Court  held  that  boilers 
should  be  considered  as  a  part  of  the  realty,  and  that  the 
FiEchinery,  engines  and  boilers  were  connected  together  by 
pipes,  rods,  shafts  and  belts  so  that  the  engine  could 
operate  the  machinery  and  were  to  bo  considered  as  affixed 
to  the  land  under  the  definition  given  in  section  660. 

In  In  re  Post  Office  Site,  210  Fed.  832,  an  engraving 
plant  was  held  to  be  a  part  of  the  fixtures  and  realty, 

Tho  following  three  elements  are  regarded  as  a  critorion 
of  an  immovable  fixture  in  the  case  of  Vhlte  v.  Cincinnati, 
etc.,  R,R.,  3I4.  Ind.  App.  28?: 

1.  Real  or  constructive  annexation  of  the  article 
in  question  to  the  freehold; 

2.  Appropriation  or  adaption  to  tho  use  or  purpose 
of  that  part  of  the  realty  with  which  it  is 
connected; 

3.  The  intention  of  tho  party  making  the  annexation 
to  make  tho  article  a  permanent  accession  to  the 
freehold. 

Tho  coxirt  in  the  cotirse  of  its  opinion  in  tho  last  cited 
caso  mado  tho  following  observation: 

"One  machine  essential  in  the  manufacture  of  paper 
might  bo  so  annexed  to  or  constitute  such  part  of 
a  building  that  it  could  not  be  removed,  and 
another  machine  equally  essential  might  bo  easily 
removed,  and  yet,  when  tho  two  machines  are 
separated,  each  is  without  value  for  tho  uses  in- 
tended.  In  such  case  both  of  the  machines  should 
bo  considered  as  attached  to  tho  freehold  --  one 
by  real  snd  the  other  by  construction  annexation. 
As  the  machinery  is  permanent  in  its  character, 
and,  being  essential  to  the  purpose  for  which  tho 
buildings  are  used,  is  a  fixture,  it  must  bo  re- 
garded as  realty,  and  goes  with  tho  buildings. 
Tho  land,  water  power,  buildings,  and  machinery 
constitute  a  papormlll  plant  --  a  unit.   It  has 
or  has  not  a  value  as  such.  Just  as  a  building  is 
valued,  not  by  fixing  a  valuo  on  the  different 
materials  composing  it,  but  as  a  building." 
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In  Jackson  v.  State,  213  N.Y.  3I1.,  the  court  of  appeal 
rcvorsod  the  trial  court,  using  the  following  language: 

"It  is  tolerable  that  the  state,  after  con- 
demning a  factory  or  warehouse,  should  surrender 
to  the  owner  a  stock  of  second-hand  machine ry^and 
in  30  doing  discharc^e  the  full  measure  of  its  duty. 
Severed  from  th^  building,  such  machinery  commands 
only  the  prices  of  second-hand  articles;   attached 
to  a  going  plant,  it  may  produce  an  onhancomont  of 
value  as  great  as  it  did  when  new.   The  law  gives 
no  sanction  to  so  obvious  an  injustice  as  would 
result  if  the  owner  were  held  to  forfeit  all  these 
elements  of  value.   An  appropriation  of  land,  un- 
less qualified  when  made,  is  an  appropriation  of 
all  that  is  annexed  to  the  land,  whether  classified 
as  buildings  or  as  fixtures,  and  so  it  has  fre- 
quently been  held." 

In  Banner  Milling  Co.  v.  State,  2I4.O  N.Y.  ^33 »  the  court 
held  that  the  condemnor  was  obliged  to  pay  for  the  machinery, 
boilers  and  equipment  of  the  condemned  property  which  was 
used  as  a  flour  mill. 

In  the  City  of  Los  Angeles  v.  Klinker,  219  Cal.  I98 
case,  the  court  held  that  composing  room  equipment,  stereo- 
type equipment,  engraving  equipment,  presses,  and  press-room 
equipment  of  a  newspaper  should  bo  considered  as  part  of  the 
realty. 

In  People  v.  Ganahl  Lumber  Company,  10  Cal.  2d  501, 
511,  the  court  held  that  the  leasehold  interest  included  the 
improvement  in  fixtures  which  had  boon  attached  to  the 
building,  and  thus  became  a  part  of  the  land  for  condemnation 
purposes. 

We  have  already  quoted  in  our  original  opinion  the  case  of 
People  V.  Klopstock,  2ll   Cal,  2d  897>  wherein  the  court  hold  that 
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fixtures  are  regarded  as  personalty  between  the  tenant  and  owner, 
but  as  a  psirt  of  the  realty  for  the  purposes  of  awarding  damages 
in  a  condemnation  action. 

In  U.S.  V.  Rock.  l60  Fed.  2d  601^.,    60?,  the  Circuit  Court  of 
Appeal  for  the  Ninth  District  held  that  pipes,  machinery,  appli- 
ances, equipment,  tanks  and  structures  used  in  drilling  for  oil 
were  trade  fixtures  and  as  such  the  lessee  was  entitled  to  reim- 
bursement for  their  value. 

In  City  of  Los  Angeles  v.  Hughes,  202  Cal.  731,  736,  the 
court  made  the  following  observations: 

"Growing  trees,  shrubs,  and  other  plants  were 
generally  considered  a  part  of  the  realty  to  which 
they  were  attached  by  their  roots  and  continued  to 
be  such  until  they  were  severed  when  they  became  per- 
sonal property.  The  occasion  to  declare  trees,  plants, 
crops,  etc.,  to  be  personal  property  while  they  were 
attached  to  the  land  by  their  roots,  was  merely  to 
apply  a  fiction  of  law  in  order  to  arrive  at  a  just 
determination  in  particular  cases.   Trees  and  plants 
have  thus  been  termed  personal  property  in  cases, 
"such  as  cited  by  the  respondent  hereirii  where  there 
has  been  an  agreement  between  the  parties  to  the  ef- 
Tect  that  though  such  trees,  etc.,  be  planted  by  one 
"other  than  the  ov/ner ,  they  shall  neverpheless  not  be- 
come the  property  of  the  owner  of  the  land.  The 
Civil  Code,  section  1013,  provides  that  when  a  person 
affixes  his  property  to  the  land  of  another,  without 
an  agreement  permitting  him  to  remove  it,  the  thing 
affixed  belongs  to  the  owner  of  the  land.   It  has 
often  been  held  that  property  affixed  to  land  which, 
as  between  the  parties  shall  be  deemed  to  be  personal 
property,  still  retains  its  natural  character  of  realty 
as  to  third  persons.   (McNally  v.  Connolly,  70  Cal.  3 
711  Pac.  320/;  San  Francisco  Breweries  v.  Schurtz,  lOij. 
■     ■  ^"        r.  Calif- 


/Tl  Pac.  320/;  San  Francisco  Breweries  v.  S churl 
Cal.l4.2O  /38  Pac.  92/;  Oakland  Bank  of~SavinKS  v, 
ornia  Pressed  Brick  Co..  153  Cal.  295  Z191  Pac. 
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In  re  Sidles.  262  Pac.  $50,    the  court  held  that  dairy  equip- 
ment should  be  considered  as  freight  flxtureSi 

In  Lefebbre  v.  Reg* .  1  Can.  Exch.  121,  the  machinery  In  a  v;ater- 
powered  sawmill  was  considered  as  part  of  the  realty. 

Permanent  fixtures  in  a  Turkish  bath  v/oroheld  to  be  part  of 
the  realty  In  Allen  v.  Boston,  337  Mass.  319. 

Compensation  was  awarded  for  boilers,  engines,  sprinkling  and 
heating  systems,  castings,  motors,  elevators,  electrical  equip- 
ment, etc.,  in  the  case  of  Baltimore  v.  Hlmmel,  135  Md»  65»  107 
Atl.  522. 

Tanks  and  machinery  were  considered  part  of  the  realty  in 
In  re  Waterfront,  8l  N.E.  1162;  and  an  engine  and  derrick  were 
held  fixtures  in  Phlpps  v.  State,  127  N.Y.  Supp.  260. 

Machinery  was  considered  as  fixtures  in  In  re  New  York,  57 
N.  y.  Supp.  657. 

Information  supplied  by  the  Director  of  Property  indicates 
that  the  building  in  which  the  equipment  was  installed  was  built 
to  specifications  of  the  John  Mulhern  Company,  and  that  this 
company  was  the  original  and  only  tenant  of  the  building.  The 
equipment  for  which  compensation  is  being  allowed,  I  have  been 
informed,  was  attached  to  and  made  a  part  of  the  realty.  The 
improvements  were  specially  built  for  the  building  which  they 
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occupied.      Information  was   disclosed  that  the    owner   of   the   build- 
ing,   Marin  Dairyman's   Milk  Company,  Ltd.,    and  the    John  Mulhern 
Company  had  agreed  that   the   John  Mulhern  Company  were   the   owners 
of  the    tanks,   crane,   gas   furnace,    etc.,    and   as  between   themselves 
it  was  to   be   considered  as  personal  property.      However,    as  between 
the    condemnor    (City   and   County  of   San  Francisco)    and   the    John 
Mulhern  Company,   it   is  believed  that   this  must  be   considered  as 
a  part  of   the    realty,    and   therefore   subject    to   compensation, 
I   shall,    therefore,    answer   your  queries   in  t  he    order   in  which  thoy 
havo  been  propounded: 

1,  The    improvements   for  which  the   Director  of  Property  has 
submitted  a  rosolution   to   the   Board  of  Supervisors   should  bo   con- 
sidered as   personal  property  as  between  the    former   owner  of    the 
premises,   Marin  Dairymen's  Milk  Company,   Ltd.,    and  the    John  Mulhern 
Company.      However,   as   between  the   Mulhern  Company  and  the    City 

and   Coiinty  of   San  Francisco,    it   shall  be   considered  in  the    condom- 
nation  proceeding   as   attached  to   the   realty  or   trade   fixtures  for 
which  John  Mulhern  Company   is  entitled  to   compensation, 

2,  I  have   been  advised  that   should  the   City  and  County  of 
San  Francisco   purchase   tho   improvements  from  the   John  Mulhern 
Company  and  then  soil  thom  as   second-hand  equipment,    tho    loss    to 
the   City  v;ould  be  far   in  excess   of  $lj.7l5»    which  amount   is  proposed 
to   bo   paid   to   the    John  Mulhern  Company,    should  tho   resolution  be 
approved  by   the    Board  of   Supervisors,      The    sura  of  $ij.7l5»    thoro- 
foro,   represents   a  loss    to    the    John  Mulhern   Company  by  virtue   of 
the   filing  of   the   condemnation  action  against   them  in  tho    acquisi- 
tion  of   the  property  in   question   by  the   City   and  County  of   San 
Francisco,      It  would  appear   that    the  Director   of  Property  has 
used  good    Judgment   in   following   tho   course  which  he   proposes   in 
the    instant  matter,    and  that   by  doing  so,    it  will  result   in   sub- 
stantial   saving   to  the   City  and  County  of  San  Francisco. 

3,  When   the    City  ,ind  County  of   Son  Francisco  pays  to   the 
John  Mulhern   Company  damages  for   the    leasehold  interest     under 
the    authorities   cited  above,    the   City  and  County  of   San  Francisco 
also  reimburses   John  Mulhern  Company  for   any  damage  which  tho 
condomnoo  may  suffer  by  virtue   of  the   taking  of  the   improvements 
which  have  been  attached   to   the   realty. 
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The  statement  made  In  ycur  letter  to  the  effect  that  there 
is  no  leasehold  Interest  is  not  correct.   In  Smith  v.  Royal  Ins, 
Co.,  Ill  Fed,  (2d)  667,  at  670,  the  court  in  a  California  case 
held  that  no  formal  lease  is  necessary  to  creete  a  leasehold  in- 
terest. 

See  also:   People  v.  Klopstock, 


opie  V.  n.iopstoci 

^T^ai.  TTTTWr 


k'      It  is  apparent  that  the  Director  of  Property  has  not 
entered  into  a  contract  with  the  John  Ilulhern  Company  for  the  pay- 
ment of  the  sum  provided  in  the  resolution,  '^   review  of  the  file 
indicates  th*  the  Director  of  Property  has  obtained  an  option 
from  the  John  Mulhern  Company  to  set  le  with  the  City  and  County  of 
San  Francisco  for  all  damage  suffered  by  it  for  the  sum  of  $1^715. 
The  resolution,  therefore,  if  passed,  may  be  considered  as  an 
acceptance  of  an  offer  previously  made  by  the  John  Mulhern  Company, 

You  are  advised  accordingly. 


Respectfully  submitted, 

DION  R.  HOLM 

City  Attorney 
To: 

Cle  rk  of  the  Board  of  Supervisors 
RJB 


OPINION  NO.   I|77 

December   17,    1951 
SUBJECT:     BASIS   OF   COLLECTION  OP  PURCI-IA3E  OR 

USE  T.'X  ON  l:i\5Ed  automobiles. 

Dear  Sir: 

I  have  received  the  following  request  for  information 
direct  from  the  Henry  J.  Kaiser  Motors: 

REQUEST 

"Our  company  has  recently  entered  into  various 
automobile  fleet  leasing  contracts,  whereunder  the  cars 
are  ]e  ased  to  the  customers  for  a  firm  period  of  eighteen 
months.   The  customer  does  not  have  an  option  to  purchase 
the  automobiles  leased,  and  the  agreanent  does  not  in 
any  manner  directly  or  indirectly  constitute  an  agreement 
of  sale . 

"Under  the  foregoing  circumstances,  the  lessor 
under  Ruling  No,  70  of  the  State  Board  of  Equalization 
may,  with  respect  to  the  California  State  Sales  Tax, 
exercise  the  option  of  either  -raying  a  s  ales  tax  for  the 
automobile  at  the  tine  it  is  acquired  for  rental  pur- 
poses, or  he  may,  in  lieu  of  paying  the  tax  at  the  time 
of  acquisition  of  the  automobile,  pay  a  sales  tax  upon 
all  rentals  received  by  him  while  the  car  is  being 
leased, 

"Your  opinion  is  respectfully  requested  to  de- 
termine whether  or  not  the  provisions  of  Ruling  No,  70 
of  the  State  Board  of  Equalization  are  appliceble  to 
the  San  Francisco  Pvirchase  and  Use  Tax  Ordinance,  thus 
giving  the  lessor  the  oiition  of  either  paying  the  sales 
tax  at  the  tine  of  acquisition  of  the  automobiles,  or 
to  pay  the  sales  tax  on  the  rental  r eceipts, 

"In  view  of  the  fact  that  some  of  the  rental 
agreements  are  now  in  effect,  we  would  greatly  appre- 
ciate your  opinion  at  your  earliest  convenience  so 
that  we  may  properly  accrue  the  San  Francisco  sales 
tax," 
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As  all  rulincs  under  the  Purchase  and  Use  Tax  Ordinance 
are  riade  by  your  office,  I  an  advising  you  of  riy  opinion  on  the 
subject  natter  and  you  can  issue  yovu?  ruling  direct  to  the  Kaiser 
Ilotors. 


OPINION 

Rule  70  of  the  Rules  and  Regulations  of  the  State  Board 
of  Equalization,  which  allows  the  Board  to  give  the  lessor  the 
option  of  paying  the  sales  tax  at  the  time  of  acquisition  of  an 
autonobile  or  on  the  rental  receipts, is  based  upon  specific 
statutory  authority,  Section  G09l\.   of  the  Revenue  and  Taxation 
Code. 

There  is  no  such  leslslative  authorization  under  our 
Purchase  and  Use  Tax  Ordinance,  so  you  are  advised  that  it  is  ny 
opinion  that  our  purchase  or  use  tax  will  have  to  be  collected 
on  the  purchase  price  of  the  vehicle  at  the  tine  the  taxable 
transaction  occiu's. 


Respectfully  subnitted, 


DION  R.    HOLM 

City  Attorney 
To: 

lir»  Edward  7,   Bryajit 
Tax  Collector 

Attention:     ilr,  A.   Battiloro 

Through:        i:r,   Thonas    '.,   Brooks 

Chief  Administrative  Officer 

TJB 


i 


Opinion  No.   14.78 
December   I8,    1951 

SUBJECT:      ART   COMMISSION;   APPROPRIATIONS  FOR    LANDSCAPING,    ETC.; 
NECESSITY  OF   CHARTER   AMENDMENT, 

Gentlemen: 

I  am  In  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"I  have  been  Instructed  by  the  Art  Commission  to  re- 
quest an  opinion  from  you  on  the  following  subject: 

"On  November  li|,  191+5*  the  Art  Commission  passed  a 
resolution  (#599-1914.5-3)  to  the  effect  that  in  the  interest 
of  beautiflcation  and  the  sponsoring  of  the  arts,  that  all 
futxire  appropriations  for  building  construction  by  the  City 
and  County  of  San  Francisco  shall  include  a  minimum  of  2^ 
of  the  estimated  gross  project  cost  to  be  allocated  and  ap- 
propriated for  the  specific  purpose  of  landscaping,  sculp tiore 
and  painting. 

"The  Art  Commission  is  desirous  of  knowing  Just  what  pro- 
cedure could  be  taken  to  accomplish  this  purpose  - 

"1)  Could  sm  Ordinance  be  passed  by  the  Honorable  Board 
of  Supervisors  to  this  effect; 

"2)   Or,  would  it  be  necessary  for  a  Charter  Amendment." 

OPINION 

The  procedure  for  the  adoption  of  the  budget  and  the  annual 
appropriation  ordinance  is  governed  by  Section  72  of  the  Charter  of 
the  City  and  County  of  San  Francisco.  The  enactment  of  an  ordi- 
nance in  conformity  with  the  terms  of  your  resolution  would  be  in- 
valid because  it  would  take  away  the  discretion  vested  by  the  Char- 
ter from  both  the  budget  officers  and  the  Board  of  Supervisors. 
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It  Is  my  opinion  therefore,  that  to  acconplish  the  purposes 
which  you  desire  it  would  be  necessary  for  a  Charter  amendment. 

Respectfully  submitted. 


DION  R.  HOUl, 
City  Attorney. 


EFD 

Toi   The  Art  Commission 

Attn:   Mr«  Joseph  H.  Dyer,  Secretary 


OPINIOII  NO.    I|79 

December  19.  1951 

STJTBJECT:   INVALIDITY  OF  BID  SUBMITTED  FOR 
ST.  MARY'S  SQUARE  GARAGE  PROJECT 
LEASE 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"I  am  sending  you  with  this  letter  the  copy  of 
a  Bid  on  St,  Ma?y's  Square  Garage  p.nd  a  *opy  of  a  letter, 
representing  conditions  attached  to  this  Bid,  filed  today 
by  St,  Mary's  Square  Garage  Corporation  with  the  San 
Francisco  Parking  Authority  on  behalf  of  the  City  end 
County  of  San  Francisco  and  the  Recreation  and  Park 
Commission, 

"It  is  respectfully  requested  that  you  advise 
us  whether  or  not  the  documents  submitted  may  be  consid- 
ered as  a  proper  and  legal  Bid  on  this  project  by  the 
aforesaid  parties," 

The  enclosure  is  quoted  as  follows: 

"There  is  handed  you  herewith  bid  of  St,  Hary's 
Square  Garage  Corporation  for  the  rental  of  the  subsiu?- 
face  areas  of  the  St,  Mary's  Square  Garage,  etc.,  as 
called  for  in  Joint  Call  for  Bids  by  the  City  and  County 
of  San  Francisco  and  the  Recreation  and  Park  Commission, 

"For  the  purpose  of  complying  v/ith  the  lease 
form  which  is  attached  to  the  bid  it  will  bo  necessary 
for  the  xindersigned  to  secure  nrivate  financing  for  the 
construction  of  the  contemplated  garage  and  to  secure 
the  lender  by  an  assignment  of  the  leesehold  interest 
to  be  created  by  said  lease.   Application  for  such 
financing  has  been  made  and  the  consent  of  the  National 
Voluntary  Credit  Restraint  Committee  is  being  sor.ght. 
This  bid,  therefore,  is  conditioned  upon  tlio  socuring 
of  such  financing,  which  has  bo^n  tendered  to  us, 

"This  bid  is  also  ccnditionod  upon  the  socur- 
ing of  the  right  to  purchase  controlled  materials 
necessary  for  the  s  aid  job  for  the  second,  third  and 
fourth  quarters  of  the  construction  period," 
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OPINION 


In  response  to  a  joint  call  for  bids  nado  by  the  City  and 
County  of  San  Francisco  and  the  Recrertion  and  Park  Conmission  of 
said  City,  for  the  leasing  of  certain  land  and  the  construction 
thereon  of  a  public  off-street  parking  garage,  to  be  known  as  St, 
Mary's  Square  Garage,  one  bid  was  received  from  the  St,  Mary's 
Square  Garage  Corporation, 

Said  bid  was  in  approved  form  but  was  transmitted  with 
the  above  quoted  Corporation  letter. 

After  the  bid  and  letter  were  opened  and  repd  by  the 
Director  of  Property  of  San  Francisco  at  a  special  meeting  of  the 
Members  of  the  Parking  Authority  of  said  City  and  County,  held 
Friday  morning,  November  9,  1951 »  at  ten  o'clock,  thoy  were  re- 
ferrsd  to  the  City  Attorney  for  consideration  and  opinion  regarding 
their  validity. 

The  Call  for  Bids  constituted  an  offer  on  the  part  of  the 
City  and  County  of  San  Francisco  and  the  Recreation  and  Pnrk  Com- 
mission to  enter  into  the  subject  Lease  on  the  precise  and  definite 
terms  contained  therein,  with  the  highest  responsible  bidder. 

The  Bid  submitted  by  the  Corporation,  considered  by  itself. 
Is  in  due  and  valid  form.   However,  the  letter  of  transmittal,  hcrc- 
Inebove  quoted,  which  must  be  considered  as  part  of  the  Bid  becruso 
of  its  langurgc,  contains  thre :  conditions,  the  occurrence  of  which, 
sometime  in  the  future,  would  be  necessary  in  order  to  permit  said 
Bidder  to  construct  the  contemplated  off-stroet  public  garage.   In 
other  words,  there  was  a  bid  or  offer  by  the  Corporation,  but  it 
was  qualified  and  conditional, 

A  fundamental  principle  of  law  of  Contracts  is  that  "a 
roply  to  an  offer,  though  purporting  to  accept  it,  which  adds  quali- 
fications or  requires  performance  of  conditions,  is  not  an  accept- 
ance, but  is  a  counter-offer,"   I  Restatement  of  Law  -  Contracts  - 
A,  L.  I,  S60, 

Civil  Code  of  California,  §1585,  is  quoted: 

"An  acceptance  must  be  absolute  and  unqucllflod, 
or  must  include  in  Itself  an  acceptance  of  that  ch?.racter 
which  the  proposer  can  separate  from  the  rest,  and  which 
will  include  the  person  accepting,  A  qualified  acceptance 
is  a  new  proposal," 
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BULLOCK  V.  McKEON,  lOi;  Cal,  App .  72,  and  J01T2S-i:cLAUGHLIN, 
INC.  V.  KELLY,  100  Cal.  App,  315,  tro  in  accord  with  said  section. 

"Bid  which  does  not  respond  to  proposal  in  the 
cpII  for  bids  for  municipal  enterprise  is  not  a  bid  but 
a  now  proposal." 

BRUrSCHE  V.  INCORP.  TOWN  OF  COON  RAPIDS,  ct  al., 
26I4.  N.  W.  696 
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To  the  spjTio  effect  is  AJAX  v.  HEINSBERGEN,  6I4.  Cal.  App.  (2) 

"An  acceptance  to  bo  effective  must  bo  unequiv- 
ocal and  must  comply  with  terms  of  offer,  and  addition 
of  any  condition  is  tantamount  to  a  rejection  of  offer 
and  the  making  of  a  counter  offer  which,  if  not  accepted 
by  original  offeror,  amounts  to  nothing." 

I  will  now  consider  each  of  the  stated  conditions  imposed  by 
the  Bidder,  in  the  bid  or  purported  acceptance  of  the  offer,  in  the 
order  set  forth  in  its  letter  hereinabove  quoted. 

The  first  condition  is  the  necessity  of  securing  financing 
for  the  construction  of  the  garago.  This  condition  amounts  to  an 
acknowledgement  in  the  bid  that  the  Corporation  was  not  financially 
able  to  perform  the  construction  of  the  garago  without  such  financing 
at  the  time  the  bid  was  opened  and  read,  which  leads  to  the  conclusion 
that  in  respect  to  its  bid  on  said  project,  at  said  tii.io,  tho  Corp- 
oration was  not  a  "responsible  bidder." 

"Responsible  bidder  means  the  ability  to  per- 
form a  contract,  financial  and  otherwise." 

STUBBS  V.  AURORA, 
170  Ill«  App.  351 

Inasmuch  as  paragraph  7  of  the  said  Call  for  Bids  states,  among  other 
things,  that  "the  award  will  be  made  to  tho  highest  rosponsiblo 
bidder  ,  I  do  not  believe  that  the  Corporation  has  qualified  in  re- 
spect to  this  project,  at  this  time,  because  of  the  condition  made  in 
its  bid, 

Tho  second  ccndition  is  the  necessity  of  tho  Corporation 
obtaining  an  assignment  of  the  leasehold  interest  to  bo  used  as  se- 
curity for  its  financing.  After  going  to  considorrblo  expense  and 
devoting  much  time  and  effort  to  rorch  tho  point  where  a  lease  could 
be  offered,  and  with  the  experience  of  tho  leasing  and  construction 
of  an  underground  garago  in  Union  Square,  certainly  it  is  presumed 
that  written  consent  by  tho  City  and  Commission  would  bo  given 
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forthwith  to  an  aasignnant  of  tho  loe.so  to  a   responsible  asslgnoo,  in 
accordance  with  the  provisions  of  parc.3rc.ph  16  of  the  proposed  Lease, 
in  order  to  ccns'onmate  the  trcjisacticn.   Hence  this  condition  should 
bo  disregarded. 

Tho  third  and  last  condition  contained  in  the  bid  is  tho 
necessity  of  the  Corporation  securing  rights  to  purchase  controlled 
materials  required  for  certain  periods  of  construction.  This  con- 
dition conflicts  with  tho  provisions  of  paraf.raph  1$   of  the  Lease 
which  excuse  the  prospective  lessee  from  the  payment  of  rent  only 
in  those  cases  where  lessee  is  delayed  in  tho  doing  or  performance 
of  an  act  within  a  specified  time  by  an  Act  of  God  and  the  public 
enemy,  and  is  therefore  not  in  response  to  the  Call  for  Bids, 

Paragraph  7  of  the  Call  for  Bids  provides  that  "No  alter- 
ations or  additions  to  tho  terms  and  conditions  expressed  in  the 
proposed  Lease  form  will  be  authorized  ,  .  .  ," 

Subsequent  to  the  preparation  of  the  foregoing  opinion  the 
Corporation,  by  letter  dated  December  8,  195l>  withdrew  the  two 
conditions  which  pertained  to  tho  necessity  of  obtaining  a  written 
consent  to  assign  the  Lease  in  connection  with  its  financing  and  tho 
necessity  of  securing  tho  right  to  purchase  controlled  materials  for 
the  garage  structures.   This  letter  is  quoted  as  follows: 

"On  November  9th,  the  undersigned,  St.  Mary's 
Square  Garage  Corporation,  filed  with  you  its  bid  for 
the  construction  of  a  garage  under  St.  Mary's  Square,  and 
there  accompanied  said  bid  a  letter  under  date  of 
November  9,  1951 »  stating  certain  conditions  accompanying 
tho  bid, 

"We  hereby  withdraw  all  the  conditions  in  said 
letter  save  and  except  the  conditions  based  upon  the  se- 
curing of  financing," 

Tho  withdrawal  of  these  two  conditions  loft  the  condition  remaining 
of  the  necessity  of  obtaining  pMvate  financing  for  the  construction 
of  the  garage. 

It  is  my  opinion  that  if  all  of  the  aforesaid  conditions 
have  been  withdrawn  prior  to  action  thereon  by  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco  and  tho  Recreation 
and  Park  Commission,  tho  bid  considered  by  itself  and  without  any 
conditions  attached  could  be  approved  or  rejected  as  sr.id  Board  and 
Commission  saw  fit.   However,  for  the  reasons  hereinabove  pointed  cut, 


the  ccnditlon  which  is  still  attached  to  tho  bid,  viz,  that  private 
financing  be  secured  for  the  construction  of  the  contonplctod  garago 
is  fatal  and  therefore  the  bid  must  bo  rcjoctod. 

Respectfully  submittod. 


DION  R.  HOLM 

City  Attorney 


To:   Parking  Authority 

500  Golden  Gate  Avenue 


OPINION  NO.  I4.8O 

December  20,  1951 

SUBJECT:   LEASE  OF  PROPERTY  UNDER  JURISDICTION 
OF  RECREATION  AND  PARK  COMMISSION 
FOR  DEVELOPMENT  AS  FACILITY  FOR  MOORING 
OF  YACHTS  AND  OTHER  WATER  CRAFT 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"I  have  been  directed  by  the  Finance  Committee 
to  request  that  you  furnish  your  opinion  as  soon  as 
possible  on  the  question  whether  it  would  be  legal  and 
proper  for  the  Recreation  and  Park  Coinniscion  to  provide 
for  the  lease,  to  a  non-profit  corporation,  of  property 
under  its  jurisdiction  for  development  as  a  facility 
for  the  mooring  of  yachts  and  other  w  ater  craft,  on  a 
basis,  the  same  or  similar  to  that  under  which  park 
property  is  presently  proposed  to  be  made  available  to 
Equestrian  Foundation,  Inc." 

OPINION 

On  May  1$,    I9I4.6,  my  predecessor  in  office,  Mr.  John  J, 
0 'Toole,  advised  the  Board  of  Park  Commissioners  that  they  coxild 
legally  enter  into  a  lease  for  the  operation  and  maintenance  of 
mooring  facilities  at  the  San  Francisco  Marina  Yacht  Harbor,  A 
copy  of  that  opinion  is  attached  for  your  information. 

As  to  the  basis  of  the  lease,  the  validity  of  each  lease 
of  property  undor  the  jurisdiction  of  the  Recreation  and  Park  Com- 
mission must  bo  considered  with  reference  to  its  own  particular 
provisions  and  tho  attendant  circumstances  and  I  am  unable  to  give 
approval  in  tho  abstract  to  any  particular  form  of  park  lease.  When 
a  tentative  draft  of  tho  proposed  agreement  is  submitted  to  me  I 
shall  be  pleased  at  that  time  to  render  my  opinion  as  to  its  valid- 
ity. 

Respectfully  submitted, 


To: 

Clerk  of  the  Board  of  Supervisors 

TJB 


DION   R.    HOLM 
City  Attorney 


OPINION  NO,  3793 
May  15,  19i|6 

SUBJECT:   YACHT  HARBOR  LEASES 

Gentlemen; 

I  hcvQ   your  request  for  an  opinion  as  follows: 

"Docs  the  Board  of  Park  Commissioners  have  the 
authority  to  leaso  out  the  operation  and  maintenance  of 
mooring  facilities  at  the  San  Francisco  Marina  Yacht 
Harbor,  and  also  commercial  enterprises,  such  as  a  ships' 
chandlery  and  gas  station  for  the  rendering  of  service 
to  boat  ovmors?   It  is  of  course  understood  that  rules 
and  regulations  will  be  established  and  enforced  by  the 
Board  of  Park  Commissioners," 

OPINION 

Section  I4I  of  the  Charter  reads  in  part  as  follows: 

"The  commissioners  shall  have  the  complete  and 
exclusive  control,  management,  and  direction  of  the  parks, 
squares,  avenues,  grounds  and  recreation  centers,  now  or 
hereafter  placed  under  charge  of  the  commission,  includ- 
ing exclusive  right  to  erect  and  to  superintend  the 
erection  of  buildings  and  structures  thereon,  except 
as  in  this  charter  otherwise  provided, 

"The  commissioners  shall  not  lease  any  part  of 
the  lands  under  its  control  nor  permit  the  building  or 
maintenance  or  use  of  any  structure  on  any  park,  square, 
avenue  or  grounds,  except  for  recreation  purposes,  and 
each  letting  or  permit  shall  bo  subject  to  the  approval 
of  the  board  of  supervisors  by  ordinance," 

From  a  reading  of  this  section,  it  is  obvious  that  the  Perk 
Comniaslon  has  the  power  to  leaae  these  focilities  providing  that 
the  purpose  of  such  leaso  is  for  rocroation  and  the  questions  that 
arise  from  your  request  are  as  follows; 

1,  Is  the  leasing  out  of  maintenance  and  mooring  facilities 
a  lease  for  a  recraation  piirpose? 

2,  Would  a  lease  for  ships'  chandlery  and  gas  station  to 
render  services  to  boat  owners  be  a  recreational  purpose? 
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2,  Would  a  lease  for  ships'  chandlery  and  gas  station  to 
render  sorvicos  to  boat  owners  be  a  recreational  purpose? 

In  answer  to  the  first  question,  I  advise  you  that  if  the 
mooring  facilities  are  to  bo  used  exclusively  for  boats  to  be  used 
for  recrecticnal  purposes,  a  lease  of  that  sort  would  not  violate 
Section  1|1  of  the  Charter  since  such  a  lease  would  be  exclusively 
for  recreational  purposes. 

In  HARTER  v.  SAII  JOSE,  ll;!  Cal,  6^9,  the  Supreno  Court 
adopted  the  following  language  from  a  New  York  case: 

"...  that  in  the  control  and  nanagonent  of  the 
public  parks  of  a  great  city  it  is  perfectly  proper  to 
furnish  not  only  such  innocent  anusenents  as  may  enhance 
the  ploasviro  of  these  who  resort  to  the  parks,  but  such 
opportunities  for  rest  and  rcfreshnent  for  thcmsolves 
and  their  animals  as  may  be  required,  will  net  bo  dis- 
puted. The  doing  of  those  things  is  no  part  of  the 
public  duty  imposed  upon  municipal  corporations  as  the 
agent  of  the  state  in  the  performance  of  its  govern- 
mental functions,  but  rather  a  part  of  the  business 
of  the  city,  vdiich  it  may  net  undertake  in  its  private 
capacity,  as  the  owner  of  the  lands  which  have  boon 

set  apart  for  park  purposes Whether,  in  doing  those 

things  the  authorities  shall  act  themselves,  or  whether 
they  shall  be  performed  by  privp.tc  persons  under  an 
agroomont  with  the  park  authorities,  must  bo  left  very 
largely  to  the  discretion  of  those  who  have  control  of 
the  parks.   If,  in  their  judgment,  it  shall  seem  bettor 
that  the  furnishing  of  rcfroshiront  shall  bo  farmed  out 
to  some  person  for  a  consideration,  subject  to  the 
regulation  and  control  of  the  authorities,  it  cannot 
bo  said  as  a  matter  of  law  that  such  discretion  is 
beyond  their  power," 

Therefore,  you  are  advised  that  the  Pctrk  Commission  may 
enter  into  a  lease  for  the  operation  and  maintenance  of  mooring 
facilities  at  the  San  Francisco  liarina  Yacht  Harbor, 

As  to  the  second  question,  I  have  again  broken  it  into 
two  parts  and  shall  consider  it  accordingly. 

The  first  part  pertains  to  the  gas  station.  The  srjne  strict 
rule  must  be  laid  down  as  to  its  use;  that  is,  that  only  those  boats 
that  aro  engaged  in  recreation  shall  bo  serviced  by  it  and  under 
such  a  rule,  tho  gn.s  station  bocomos  an  incident  to  the  proper  en- 
joyment of  tho  mooring  and  operating  facilities , 
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Tho  Appollato  Court  of  California  in  the  caso  of  HALL  v. 
FAIRCHILD,  GILLMCRE  WELTON  CO.,  66  Cal,  App.  61$,  at  page  622,  used 
tho  follov;ing  language  • 

"Wo  aro  not  unnindful  of  tho  rulo  that  if  tho 
aroa  of  a  park  is  usod  fcr  buildings  or  activity  of  any 
character  incidental  to  its  onjoymont  as  a  park,  such 
uso  may  bo  uphold  by  law." 

The  socond  part  of  the  question  pertains  to  tho  ships' 
chandlery  and  in  this  caso  I  cm  soo  no  grounds  fcr  pornltting  such 
a  lor.so»  This  would  nccossitato  tho  establishing  of  a  connorcial 
ontorpriso  in  an  aroa  that  is  at  present  a  first-class  residential 
ono  and  it  would  bo  most  difficult  tc  enforce  the  rules  vAilch  I 
have  indicated  in  tho  oporr.tlcn  of  tho  mooring  facilities  and  the 
gas  station,  A  ship's  chandlery  is  in  tho  nature  of  a  dopartmont 
store  for' tho  supplying  of  ships'  stores  and  in  general  those 
purchases,  unlike  fuel,  need  net  be  on  the  premises  for  tho  in- 
cidental assistance  that  they  may  give  to  the  owners  of  pleasure 
craft ,' 

Therefore,  I  adviso  you  that  a  lease  may  bo  executed  for 
tho  gas  station  facility  but  net  for  the  ships'  chandlery  store. 

Respectfully  submitted, 

JNO  J.    0 'TOOLE 

City  Attorney 
To: 
Board  of  Park  Commissioners 

BV/JR 


opinion  No.   ifSl 
December   26,    1951 

SUBJECT:      SCHOOL  SAFETY  PATROL;    SCHOOL  CROSSING   PORTABLE  SIGNS; 
LIABILITY  OF   CITY   IN   PLACING   CROSSING    SIGNS. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 
follows: 

R BLUEST 

"I  am  enclosing  herewith  a  copy  of  a  letter  from 
Sherman  P.  Duckel,  Director,  Department  of  Public  Works, 
regarding  the  legal  liability  of  the  City  and  County  of 
San  Francisco  for  injuries  resulting  from  improperly  placed 
traffic  signs  by  members  of  the  school  safety  patrol. 

•^Please  advise  this  office  if  the  City  and  County  or 
members  of  this  department  would  be  liable  for  damages  re- 
sulting from  improperly  placed  school  crossing  portable 
signs  by  members  of  the  school  safety  patrol. 

"It  has  been  proposed  that  50  portable  revolving  type 
signs  with  the  words  'School  Crossing'  inscribed  thereon 
be  made  available  to  the  School  Department  to  be  placed 
at  specified  school  crossings  by  members  of  the  school 
safety  patrol." 

OPINION 

The  liability  of  the  City  and  County  of  San  Francisco  for  the 
placing  of  portable  revolving  school  crossing  signs  would  seem  to 
pose  two  questions: 

1.  Liability  of  the  City  and  County  of  San  Francisco  for 
injury  to  the  pupil  or  safety  patrol  member; 

2«   Liability  of  the  City  and  County  of  San  Francisco  to 
third  persons,  or  the  public. 

Taking  these  questions  in  order,  i.e.,  first,  the  liability  to 
the  pupil  or  safety  patrol  member,  we  find  sections  of  Education 
Code  as  followsi 
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"§l6l4.31»  Members;   Supervision  and  control.  A  school 
safety  patrol  established  in  any  school  as  herein  provided 
shall  be  composed  of  pupils  attending  in  such  school.   The 
members  of  the  patrol  in  every  case  shall  be  under  the  direct 
supervision  and  control  of  a  qualified  employee  of  the  dis- 
trict designated  by  the  board,  except  as  otherwise  provided 
In  this  chapter. 

"§1614.32.   Same:  Designation;   Consent  of  pupil  and 
legal  custodian;  Revocation  of  consent.  The  pupils  who 
serve  as  members  of  a  school  safety  patrol  shall  be  de- 
signated by  the  principal  of  the  school  in  which  the  patrol 
Is  established,  but  no  pupil  shall  be  designated  to  serve 
on  any  patrol  unless  the  pupil  and  the  person  having  legal 
custody  of  such  pupil  consent,  in  writing  thereto.  Upon 
the  revocation,  in  writing,  of  the  consent  of  either  such 
pupil  or  such  person,  the  pupil  shall  cease  to  be  a  member 
of  the  patrol. 

"§1614.33.  Rules  and  regulations.  The  State  Board  of 
Education  is  hereby  authorized  to  adopt  all  rules  and  regu- 
lations necessary  to  effect  the  purposes  of  this  act,  and 
the  governing  board  of  each  school  district  is  hereby  auth- 
orized to  adopt  additional  rules  and  regulations  not  incon- 
sistent therewith  governing  school  safety  patrols  established 
under  its  Jurisdiction." 

Thus,  as  we  see  set  out  above,  if  the  members  of  the  school 
safety  patrol  are  supervised,  the  consent  of  pupil  and  legal 
guardian  Is  obtained  and  there  Is  no  negligence  on  the  part  of  the 
supervising  employee  in  the  supervising  and  control  of  his  student 
patrol,  there  Is  no  liability  attaching  to  the  City  and  County  of 
San  Francisco. 

\  "School  districts  aire  not  insurers  of  the  safety  of  pupils  at 

play  or  elsewhere.   (School  Code,  §2.801,)"   (GOODMAN  v.  PASADENA 
CITY  HIGH  SCHOOL  DIST.,  k   Cal.  App.  (2)  65.) 

Now  the  question  Is,  do  the  placing  and  taking  down  of  these 
signs  in  an  intersection  create  an  additional  hazard  to  the  authori- 
sed duties  of  the  school  patrol.  Education  Code,  section  1614.314.  pro- 
vides as  follows: 

"§1614.314..  Authority  and  duty  of  members.  The  members  of 
&  school  safety  patrol  established  hereunder  shall  be  authori- 
zed and  required  only  to  give  traffic  signals  and  directions 
in  order  to  assist  pupils  of  the  public  schools  in  safely 
crossing  streets  and  highways." 


#3 

Thus,  we  must  conclude  that  the  placing  or  taking  down  or 
operation  of  such  portable  signs  is  not  contemplated  by  the  above 
authorization,  and  therefore  such  duties  must  be  performed  by  the 
supervisor  of  the  patrol  or  some  authorized  teacher  or  adult,  or  by 
a  police  officer. 

Aa  to  the  second  question,  to  wit.  Liability  to  third  persons 
or  the  public: 

As  we  have  decided  that  the  traffic  control  signs  should  be 
placed  and  taken  down  by  the  supervisor  in  charge  of  the  patrol, 
authorized  teacher  or  adult,  or  by  a  police  officer,  possible  lia- 
bility of  the  City  and  County  of  San  Francisco  to  third  persons  or 
the  public  for  the  acts  of  the  aforesaid  individuals  would  be  depen- 
dent upon  the  general  rules  of  the  creation  of  a  dangerous  and  de- 
fective condition  with  knowledge  by  the  school  district  that  such 
sign  was  creating  such  a  dangerous  and  defective  condition. 

The  sign  In  itself  would  be  legal  and  an  authorized  governmen- 
tal act  of  the  City  and  County  of  San  Francisco,  the  same  as  any 
other  traffic  sign;  e.g.,  No  parking.  No  left  turn,  etc# 

Education  Code,  section  l6i|35»  provides  as  follows* 

"§161^.35.  Cooperation  of  chief  of  police  and  chief  of 
California  Highway  PatroTT  The  chief  of  police  in  each  city, 
and  the  chief  of  the  California  Highway  Patrol  in  unincorpora- 
ted territory,  may  upon  the  request  of  the  governing  board  of 
any  school  district,  cooperate  in  the  establishment,  super- 
vision and  control  of  a  school  safety  patrol  to  such  extent 
as  may  be  agreed  upon." 

Therefore,  any  liability  to  third  persons  or  the  public,  if  at 
all,  is  remote  and  must  be  deemed  outweighed  by  the  safety  features 
of  the  proposed  signs* 

Respectfully  submitted^ 


JFM 


DION  R.  HOIM, 
City  Attorney* 


To:  Mr.  Michael  Gaffey,  Chief  of  Police 
Hall  of  Justice 
Kearny  and  Washington  Streets 
San  Francisco  8,  California 


Opinion  No.  I|82 

December  26,  1951 
SUBJECT:   HAS  RETIREMENT  BOARD  THE  POWER  TO 
RESCIND  OR  RECONSIDER  ITS  ACTION, 
IN  CONNECTION  WITH  APPEALING  FROM 
A  DECISION  OF  THE  SUPERIOR  COURT 
--  FRANK  T.  KENNEDY  APPEAL. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

You  state  that: 

(1)  The  Retirement  Board  at  its  meeting  on  November  21, 
1951,  in  full  attendance,  elected  to  accept  the  judgment  of  the 
Superior  Court,  in  the  matter  of  Frank  T.  Kennedy  vs.  The  Retire- 
ment Board,  Superior  Court  No.  399137i  without  requesting  that  an 
appeal  be  taken  therefrom. 

(2)  Since  the  Board's  action,  no  funds  have  been  paid  to 
Mr,  Kennedy,  and  no  action  has  been  taken  to  conform  with  the  judg- 
ment and  peremptory  writ  of  mandate  as  issued  by  the  Superior 
Court . 

(3)  At  the  meeting  of  the  Retirement  Board  on  Wednesday, 
December  19,  19^1  (at  which  time  the  Board  again  was  in  full  atten- 
dance) two  motions  were  made  and  seconded  as  follows: 

(a)  To  rescind  tho  Board's  previous  action, 

of  accepting  the  judgment  of  the  Superior  Court  in 
the  Kennedy  matter  without  appealing  therefrom. 

(b)  To  reconsider  the  Board's  previous  action, 
of  accepting  the  judgment  of  the  Superior  Court  in 
the  Kennedy  matter  without  appealing  therefrom. 

You  ask  whether  tho  Retirement  Board  has  tho  power,  at  this  time, 
to  either  rescind  or  reconsider  its  previous  action  in  this  matter. 
You  further  state  that  this  matter  is  set  upon  your  calendar  to  be 
considered  at  tho  Board's  next  mooting  on  December  26,  195l>  and 
request  advice  in  time  for  tho  meeting, 

OPINION 

In  my  opinion  to  your  Board  dated  September  2,  1914-9  I  had 
occasion  to  advise  you  in  connection  with  a  hearing  relating  to  an 
application  for  disability  retiremont,  that  once  the  Retirement 
Board  has  acted  thereon,  it  cannot  thereafter  rescind  its  action. 
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I  then  stated  that  in  such  a  matter  the  only  method  by  which  the 
Board  could  rehear  and  repass  upon  it,  would  be  under  the  provision 
for  rehearing  such  natters  as  set  forth  in  Part  I,  Article  3» 
Sections  208,  209 ,  of  the  San  Francisco  Municipal  Code,   I  then 
referred  you  to  a  previous  opinion  I  had  rendered  to  the  Planning 
Commission  dated  August  2,    19U9  wherein  I  concluded  that  once  the 
Planning  Commission  had  heard  and  decided  a  case  before  It,  in 
the  absence  of  express  statutory  authority  therefor,  it  had  no 
power  to  rescind  and  set  aside  its  decision  or  to  reconsider  the 
case.   Reference  was  made  to  the  cases  of  People  ox  rol«  Sw.dish 
Hospital  V.  Leo,  198  N.Y.S.  397  and  Lindell  Co.  v.  Board  of  Permit 
Appeals,  23  Cal .  2d  303,  316. 

It  will  be  noted  that  my  previous  opinion  to  your  Board 
was  concerned  with  a  hearing  relating  to  an  application  for  a 
disability  retirement  sought  to  be  granted  by  the  Retirement  Board; 
and  the  previous  opinion  to  the  Planning  Commission  was  concerned 
with  a  hearing  relating  to  a  change  in  the  zoning  classification 
of  a  particular  parcel  of  property  sought  to  be  granted  by  the 
Planning  Commission.   In  both  of  these  instances  the  respective 
boards  were  acting  in  a  quasl-Judicinl  capacity  —  and  when  they 
so  act,  they  do  not  hpve  the  power  to  reopen  or  rehear  a  proceeding 
which  has  once  been  terminated  (other  than  in  a  mode  as  m:\y  be 
duly  prescribed  therefor  —  such  as  a  rehearing  permitted  by  the 

Retirement  Board  under  the  provisions  of  our  Municipal  Code). 
This  was  the  essence  of  the  decision  in  the  case  of  People  ex  rel. 
Swedish  Hospitc.l  v,  Leo,  supra  (as  cited  by  our  Supremo  Court  in 
the  case  of  Lindell  y.  3oard  of  Purmit  Appeals),   and  wherein 
the  Supreme  Court  of  New  York  said: 

"The  question  of  the  right  of  the  board  of  appeals 
to  rehe^-r  on  applicotion  after  it  had  once  been  denied 
is  squarely  presented  upon  these  applications.  This 
board  Is  a  quasi  judicial  body.   People  ex  rel.  Cotton 
v.  Leo,  I9I4.  App.  Div.  921,  I8I4.  N.Y.  Supp,  9^3.   The 
general  rule,  therefore,  is  that  such  a  board  is  not 
vested  with  the  power  to  reopen  and  rehear  a  proceeding 
which  has  once  been  terminated.   People  ex  rel.  Smith  v, 
Clarke,  IJk   N.Y.  259,  66  N.E,  8l9;  Osterhoudt  v,  Rignev, 
98  N.Y,  222;  People  ex  rel.  Chase  v,  Womplo,  ll|i|.  N,Y,  [4.78, 
at  page  1+82,  39  N.E.  397." 

However,  here,  we  do  not  have  the  Retirement  Board  acting 
in  any  quasi-Judicial  capacity,   under  the  authority  vested  in  it 
by  the  charter.   In  this  instance  the  Superior  Court  rendered  its 
judicial  decision,  and  the  Retirement  Board  had  before  it  simply 
the  administr'-.tlve  policy  of  determining  whether  it  wished  to 
appeal  therefrom  or   not.   So  long  as  the  time  for  appeal  may 
remain  open,  the  Retirement  Board  may  elect  to  appeal  from  the 
Court's  decision;  and  this  election  may  be  made  by  rescinding 
or  reconsidering  previous  action  taken  by  it. 
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Roberts'  Rules  of  Ordor  do  net  control  your  conunission. 
During  the  period  of  time  for  which  an  appeal  may  remain  open,  tho 
Retirement  Board  may  rescind  or  reconsider  its  previous  action,  in 
connection  with  taking  an  appeal  from  a  court  decision,  and  may 
act  thereon  upon  a  majority  vote  of  the  members  of  tho  board 
present,  at  which  a  quorum  of  tho  members  may  be  in  attendance. 

You  are  therefore  advised  that  in  view  of  the  fact  that 
the  Retirement  Board,  in  determining  whether  or  not  to  appeal  from 
a  decision  as  rendered  by  tho  Superior  Court,  is  acting  in  an  ad- 
ministrative capacity  (rather  than  in  a  quasi- judicial  capacity), 
the  Board  may  rescind  or  reconsider  any  previous  action  it  may 
have  taken  in  connection  with  such  appeal,  for  so  long  as  tho  time 
for  appeal  therefrom  may  remain  open. 

Respectfully  submitted. 


DION  R.  KOLM,  City  Attorney. 


TO:   RETIREMENT  BOARD 

ij.60  McAllister  St. 
San  Francisco  2 
Attention: 
Mr.  Ira  G.  Thompson,  Sec'y, 


» 
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OPINION  NO.    lj.83 
December  27,    1951 

STJBJECT:      BID   BOND   -   DEFECT    IN   --   EFFECT   OF  ON   PO'^R  TO 
AV/ARD   CONTRACT   TO   LOW  BIDDER 

Dear  Sir: 

You  have  submitted  the  following  request  for  opinion; 

REQUEST 

"On  December  12,  195l,  I  received  bids  for  the 
construction  of  section  'C  Contract  3  of"  the  Lake  Street 
Sewer  System  under  our  Specification  No,  20,980, 

"The  first  bid  opened,  which  proved  to  be  the 
lowest,  was  submitted  by  McGuire  &  Hester,  796  -  66th 
Avenue,  Oakland.  The  bid  bond,  submitted  with  the  pro- 
posal, although  properly  signed  and  notarized,  did  not 
indicate  in  any  way  the  amount  of  bond, 

"I  would  therefore  request  to  bo  advised  if  I 
can  legally  award  the  contract  to  the  low  bidder  in 
view  of  the  fact  that  no  amount  was  given  on  the  bond 
accompanying  the  bid, 

"Inasmuch  as  the  last  day  to  award  the  contract 
will  be  December  28,  1951,  I  would  urgo  thet  your  opinion 
bo  forthcoming  before  thct  dato. 


lows : 


"A  tabulation  of  the  bids  received  is  as  fol- 

IlcGuire  &  Hester  $l88,82ij..OO 

Loviric  Paving  Co.  192,570.75 

Chas.  L.  Herney,  Inc.  193,UOO,00 

M  &  K  Corporction  193,885.00" 

In  addition  to  the  facts  outlined  you  have  further  advised 
mo  that  when  tho  defect  in  the  bond  was  discovered,  the  firm  of 
McGuire  k   Hester  furnished  a  properly  oxocutod  bond  in  tho  amount  of 
$20,000  and  thet  that  firm  is  a  fully  responsible  bidder. 
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OPINION 


In  the  circumstancos  it  is  ny  opinion  that  you  may  legally 
award  the  contract  to  the  low  bidder. 

Section  99  of  the  Charter  provides  that  "The  board  of  super- 
visors shall,  by  ordinance,  establish  the  necessary  procedure  to  bo 
followed  in  the  advertising  for  bids,  the  award  of  contracts,  ...; 
also  for  the  security  to  be  given  on  the  filing  of  bids  to  guarantee 
the  execution  of  the  contract  if  awarded,  ,  ," 

Pursuant  thereto  Ordinance  No,  [|.792  (Series  of  1939'  was 
passed,  entitled:   "Procedure  for  Bidding  and  Entering  into  Contract 
--Public  Works."   This  ordinance  is  codified  in  Article  2  of  the 
Public  V/orks  Code,  Section  37  of  tlist  code  provides  so  far  as 
material : 

"In  any  case,  when  the  expenditure  for  the  con- 
struction, reconstruction  or  rcpr^ir  of  ublic  buildings, 
streets,  utilities  or  other  public  works  or  improvements 
shall,  as  estim?ted  by  the  department  head,  exceed  the 
sum  of  Two  Thousand  (¥2,000.00)  Dollars,  the  bids  heretofore 
referred  to  shall  bo  sealed,  directed  to  the  department 
head  or  officer  calling  the  bids,  and  shall  be  accompanied 
by  a  corporate  surety  bond  or  by  a  certified  chock  on  a 
solvent  bank  of  the  State  of  California,  payable  on  sight 
to  the  City  and  County  of  San  Francisco,  the  amount  of 
which  corporate  surety  bond  or  certified  check  shall  be 
fixod  by  said  department  head  or  officer  and  stated  in 
the  advertisement,  which  amount  shall  not  be  less  than 
ten  (10^)  per  cent  of  the  amount  bid  for  the  cost  of  the 
proposed  work  of  imnrcvement,  and  no  proposal  shall  bo 
considered  unless  accompanied  by  such  bond  or  check," 

A  literal  reading  of  this  section  might  seem  to  require  that 
no  consideration  be  given  to  the  bid  in  question.   However,  such  a 
reeding  would  ignore  the  purpose  cf  the  bid  bond  provision  and  the 
intent  of  the  board  of  supervisors  in  requiring  the  same.  The  re- 
quirement of  a  bid  bond  is  "wholly  for  the  benefit  of  the  city  to 
avoid  possible  loss  in  the  event  that  a  successful  bidder  should 
refuse  to  enter  into  the  contract,  thus,  perhaps  entailing  the 
necessity  of  readvertising,"   (CADY  v,  CITY  OF  SAN  BERNARDINO,  l53 
Cal,  2k,   28)  Such  a  requirement  is  "not  for  the  protection  of  other 
bidders,"   (HUGHES  v,  CITY  OF  GUSHING,  170  Okl.  Il8,  39  P.  (2d)  13, 
16)   "Competitive  bidding  statutes  are  not  passed  for  the  benefit 
of  bidders  but  for  the  benefit  and  protection  of  the  public," 
(CHARLES  L,  H.\RNEY,  INC,  v.  DURKEE,  107  A.  C.  A.  711+,  72i;) 
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In  this  case  tho  defect  in  the  bend  has  been  cured  by  the 
prompt  submission  of  a  proper  bond.   Rejection  of  the  low  bid  under 
such  circumstances  cannot  bo  of  my  benefit  to  tho  city.   Nor  can  it 
be  deemed  that  tho  board  of  supervisors  intended  that  a  bid  be  re- 
jected under  such  circumstrnces ,  This  being  so,  the  ordinance  is  not 
to  be  given  a  construction  which  would  fly  in  the  face  of  the  real 
intent  of  its  framers,   "We  see  no  reason  for  extending  the  impli- 
cation of  the  act  beyond  the  evil  that  it  seeks  to  prevent.  Even 
when  a  statute  in  so  many  words  declares  a  trpnsaction  void  for  want 
of  certain  forms,  tho  party  for  whose  protection  the  requirement  is 
made  often  may  waive  it,  'void'  being  held  to  mean  only  voidable  at 
the  party's  choice."   (UNITED  STATES  v,  l^W  YORI^  &  PORTO  RICO  STEAM- 
SHIP CO.,  229  U.  S.  88,  93,  60  L.  Ed.  I6l,«l63)   "It  is  ,  .  .  well 
settled  that  statutes  .  .  .  must  be  given/reasonable  interpretation, 
and  that  a  literal  construction  which  will  lead  to  absurd  results 
should  net  be  given  if  it  can  be  avoided."   (DEMPSEY  v.  MARKET  ST. 
RY.  CO.,  23  Cal.  (2d)  110) 

In  CADY  V.  CITY  OF  SAN  BERNARDINO,  supra,  153  Cal,  2I4.,  the 
city  charter  required  each  bid  to  be  accompanied  by  a  certified  chock 
for  not  less  than  ton  per  cent  of  tho  svim  bid.  A  contract  for  tho 
furnishing  of  street  lighting  to  the  city  was  attacked  by  a  taxpayer 
because  tho  check  accompanying  the  bid  was  for  only  $50,  A  judgment 
against  him,  based  on  an  order  sustaining  a  demurrer  to  his  complaint, 
was  affirmed  on  appeal,  the  California  Supreme  Court  stating,  among 
other  things,  (pp.  28-29): 

"It  is  conceivable  that  a  taxpayer  might  have  a 
grievance  which  would  be  heard  in  court  to  prevent  tho 
consideration  by  the  officials  of  such  a  bid  not  so 
accompanied  by  the  ten-por-cent  certified  check,  but 
that  grievance  is  certainly  at  an  end  when  the  bidder, 
in  good  faith,  and  under  an  approved  bend,  has  entered 
into  tho  contract.  Such  is  the  condition  hero,   Tho 
purpose  of  the  requirement  was  at  an  end  when  the  con- 
trfct  was  entered  into,  and  as  this  proceeding  is  brought 
after  that  fact  and  to  avoid  the  very  contract,  the  ap- 
pellant is  without  standing  upon  this  proposition," 

So,  in  this  case,  tho  proper  bid  bond  having  been  furnished 
the  purpose  of  the  requirement  has  been  fulfilled.   Neither  a  tax- 
payer nor  another  bidder  may  bo  hoard  to  complain.   (CROWS  v.  BOYLE, 
181+  Cal.  117,  151-2;  MOLLOY  v.  CITY  OP  NElvf  ROCHELLE,  IO8  N.  Y.  S.  120) 


In  CROV/E  V.  BOYLE,  iQk   Cal.  117,  the  San  Francisco  Charter 
of  1899  roqulrcd  two  sureties  on  a  faithful  porfornanco  bond.  A 
contract  for  the  Hetch  Hetchy  aqueduct  was  lot  where  the  bend 
furnished  was  executed  by  but  one  surety.   It  was  not  contended  that 
the  surety  was  not  anply  sufficient.   In  a  suit  by  a  taxpayer  to 
enjoin  the  city  auditor  from  making  payments  under  the  contract  be- 
cause of  the  defect  in  the  bond,  the  court  held  (pp.  151-2): 

"No  case  has  been  called  to  our  attention  in 
which  it  has  been  hold  that  a  contract  such  as  this  is 
invalid  by  rcoson  of  the  failure  to  give  a  proper  bond, 
and  in  a  number  of  cases  it  has  been  assumed  that  the 
giving  of  a  bond  expressly  required  by  statute  is  not 
essential  to  the  validity  of  the  contract  .... 

"We  think  that  our  decisions  point  to  the  con- 
clusion that  the  taxpayer  should  not  bo  permitted  to 
maintain  an  action  based  upon  the  mere  informality  of 
a  bond,  where  no  showing  is  made  or  sug'^estod  of  injury 
either  to  the  public  or  to  the  taxpayer." 

In  McCORD  v,  LAUTERBACH,  86  N.  Y*  S.  503,  a  taxpayer's 
unsuccessful  suit  to  prevent  the  trustees  of  the  College  of  the  City 
of  New  York  from  entering  into  a  contract  with  the  low  bidder,  it 
was  said  (p,  507 ) : 

"That  it  is  to  the  pecuniary  advantage  of  the 
city  so  to  act  ^to  lot  the  contract  to  the  low  bidder/ 
is  undisputed,  and  the  city  ought  not  to  be  deprivecfof 
the  right  thus  presented  to  make  an  advantageous  con- 
tract, unless  a  controlling  rule  of  law  interposes  to 
compel  it.  All  cf  the  provisions,  both  of  the  statute 
and  of  the  rules  and  regulations  which  have  been  adopt- 
ed for  procuring  genuine  bids  and  responsible  parties, 
are  in  the  main  for  the  benefit  of  the  city,  and  in 
order  to  prevent  frauds  upon  it.  They  have  not  been 
adopted  for  the  protection  of  the  bidder,  but  for  the 
protection  of  the  city,  and  it  necessarily  follows  that 
the  city,  to  some  extent,  at  least,  has  the  right  to 
waive  irregularities  when  it  is  clearly  for  its  benefit 
so  to  do,  and  when  no  dnmagoswill  be  inflicted  upon  it, 
or  wrong  done  to  others  thereby," 

In  STATE  v,  COONEY,  100  Mont,  391,  ij.7  P.  (2d)  637,  the  bid 
bond  of  the  low  bidder  was  not  signed  by  its  resident  agent.  The 
Montana  court  said  of  this  claimed  defect  (ij.7  P.  (2d)  at  p,  6i;9): 


#5 

"Tho  courts,  gonorally,  hold  thct  previsions  of 
this  nature  are  for  tho  benefit  of  tho  public  agency  for 
which  tho  work  is  to  bo  dono,  and,  therefore,  nay  bo 
waived,   (Citing  cases)  Here,  before  the  bid  was  approved, 
the  bond  was  countersigned  by  a  locel  agent.  Whether 
tho  ccndition  was  waived,  cr  the  defect,  if  defect  it 
was,  was  cvirod  by  the  act  of  the  local  agent,  the  bond 
Is  sufficient." 

In  HUGHES  v.  CITY  OF  GUSHING,  supra,  I70  Okl.  II8,  39  P. 
(2d)  13,  16,  the  court  said  concerning  the  requirencnt  of  a  deposit 
of  money  with  a  bid: 

"The  contention  is  that  tho  failure  to  make  the 
deposit  renders  the  bid  invalid,  ,  ,  ,  This  contention  is 
without  merit  .  .  ,  All  tho  aut'icrities  agree  that  pro- 
visions in  the  nature  of  that  hero  under  consideration  are 
enacted  for  the  benefit  of  tho  municipality,  and  not  for 
tho  protection  of  other  bidders  ...   In  other  words 
tho  purpose  of  such  requirement  is  to  protect  the  munic- 
ipality agtinst  loss  and  expense  on  account  of  improvident, 
reckless,  unscrupulous  or  dishonest  bidders,  and  may  bo 
waived," 

In  WARNOCK  &  ZAHRNDT  v,  WRAY,  230  N.  Y.  S.  68I,  whore  one 
bidder  claimed  another's  bid  was  defective  and  should  be  rejected, 
tho  court  said  (pp,  683-1+): 

"The  school  is  not  being  constructed  for  tho  ■ 
benefit  of  contractors  but  for  the  benefit  of  the  city, 
and  the  specif lections  and  rules  of  the  board  and  the 
bids  of  contractors  must  be  construed  accordingly.   It 
is  the  interest  of  the  city  that  is  the  determining 
factor,  provided  the  statutory  provisions  relating  to 
the  lotting  of  contracts  have  been  observed.  Every 
irregularity  or  informality  is  not  a  basis  for  throwing 
out  a  bid  at  tho  suggestion  of  an  unsuccessful  bidder, 
provided  the  principle  of  honest  competition  and  fair 
dealing  in  the  interest  of  the  city  has  been  observed, 
GAGE  V,  CITY  OP  NEW  YORK,  110  App .  Div,  1|03,  1^0,    97 
N.  Y.  S,  157.  Any  Irregularities  or  informalities  which 
do  not  go  to  tho  essence  of  tho  principle  of  competitive 
bidding  may  bo  disregarded  by  the  city,  provided  such  a 
course  is  in  tho  interests  of  the  city  and  is  taken  in 

good  faith.   McCORD  v,  LAUTERBACH,  91  App,  Div.  31^, 
6  N,  Y.  S.  503;  BOYLE  v,  GRANT,  58  Hun,  611,  12  N. 
Y,  S.  801,  Tho  interests  of  the  city  are  the  paramount 
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ccnslderation  and  tho  personnol  of  the  bidders  should 
be  entirely  subordinated  thereto." 

In  HcCORD  v.  LAUTER3ACH,  supra,  86  N.  Y.  S.  $0^,    $0B,    the 
court  observed  that  "It  would  be  most  unfortunate  if  it  be  held 
that  rules  of  law  and  regulations  confessedly  made  for  tho  pro- 
tection cf  the  city  could  be  invoked  to  deprive  it  cf  tho  richt 
to  nake  a  contract  in  all  respects  beneficial  to  it,  and  where 
every  right  nay  be  protected,  and  impose  upon  it  the  burden  cf 
paying  largo  sums  beyond  that  which  it  would  be  obligated  to  pay 
under  the  contract  v^hich  it  proposes  to  make.  We  think  no  rule  of 
law  interposes  to  prevent  tho  trustees  from  a cting  upon  this  bid 
and  making  this  contract,"   The  same  reasoning  prevails  in  this 
case.   (CADY  v.  CITY  OF  SAN  BERNARDINO,  supra.)   The  defect  has 
been  cured  and  rejection  of  the  low  bid  under  the  facts  would  be 
contrary  to  the  public  interest  and  contrary  to  the  intent  of  tho 
supervisors. 

See  also  PASCOE  v,  BARLUM,  2kl   Mich.  }k3 ,    225  N.  W.  506, 
65  A.  L.  R.  833,  and  annotation  in  65  A.  L.  R.  835-852  entitled: 
"Bidder's  variation  from  specifications  on  bid  for  public  work," 

In  GEORGE  A.  PULLER  CO,  v.  ELDERKIN,  160  Md.  660,  l5U 
Atl,  5i|8,  550,  the  court  points  out  that  while  irregularities  in  a 
bid  will  furnish  ground  for  the  rejection  of  a  bid  "if  the  city 
elects  to  take  advantage  of  them,"  still  they  will  not  affect  tho 
legality  of  a  contract  award  where  tho  city  chooses  "to  award 
the  contract,  notwithstanding  the  irregularities,"  Tho  court 
there  states:   "The  test  seems  to  be.  Is  tho  irregularity  such  as 
will  operate  to  affect  fair  and  competitive  bidding?" 

It  is  clear  that  tho  irregularity  hero  is  not  such  as  to 
affect  fair  and  competitive  bidding.  The  omission  to  insert  the 
amount  cf  tho  bond  was  an  inadvertence  which  has  been  cured  by  the 
furnishing  of  a  proper  bond.  Further  the  surety,  having  delivered 
the  bond  in  blank,  "consented  by  implication  that  the  blanks  might 
be  filled,"   (RIVERSIDE  P.  C.  CO.  v',  MARYLAND  C.  CO.,  k(^   C.  A, 
87,  91) 

Finally,  it  may  be  observed  that  a  department  head  in 
awarding  a  contract  is  not  bereft  of  all  discretion  where  he  "be- 
lieves that  the  public  interest  would  be  best  served  by  accepting" 
one  bid  in  preference  to  another,   (Sec.  31,  Public  Works  Code) 
There  is  substantial  authority  to  the  effect  that  "when  the  award- 
ing of  a  contract  like  the  one  hero   in  question  has  been  com- 
mitted to  a  board,  in  the  absence  of  freud  or  collusion,  its  de- 
cision is  final  and  conclusive  and  cannot  be  controlled  by  tho 
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ccurts.  The  duties  of  officers  intrusted  with  the  lotting  of  con- 
trects  for  works  of  public  inprcvements  to  the  lowest  bidder,  are 
not  duties  of  a  strictly  ninistorial  nature,  but  involve  the  ex- 
ercise of  such  a  degree  of  official  discretion  as  to  place  thorn 
beyond  the  control  of  ccurts  by  mandp.nus."   (n\RYLAND  PAVEMENT  CO. 
V.  ^UHOOL,  110  Md.  397,  72  A.  833,  ^^k) 

"V/here  a  body  such  as  the  board  of  awards,  clothed  with 
discretionary  power,  acts  within  the  power  ccnforred  by  law  and 
without  taint  of  fraudulent,  collusive,  or  arbitrary  conduct,  its 
conclusions,  oven  if  mistaken,  are  not  reviewable  by  the  ccurts," 
(GEORGE  A.  FULLER  CO.  v.  ELDERKIN,  supra,  160  Md,  660,  iSk   A.  Sk^, 
552;  McQUILLIN,  MUNICIPAL  CORPORATIONS,  3rd  Ed.,  vol,  17,  sec.  51. 
52.  pp.  562,  565;  stanley-taylor  co.  v,  san  franc ISCO,  135  Cal.  I4.86, 
I1.86;  LAURENT  V.  SAN  FR.\NCI3C0,  99  C.  A.  (2d)  70?;  ANNOTATION,  80 
A.  L.  R,  1382-1398,  entitled  "Mandamus  to  compel  consideration,  ac- 
ceptance or  rejection  of  bids  for  public  contract.") 

You  are  therefore  advised  that,  under  the  facts  of  this 
case,  you  can  legally  award  the  contract  to  the  low  bidder. 

Respectfully  submi-tted, 


DION  R.  HOLM 

City  Attorney 
GEB 

To:   Mr,  Sherman  P.  Duckel 

Director,  Department  of  Public  Works 


Through:   Mr,  Thomas  A.  Brooks 

Chief  Administrative  Officer 


OPINION  NO,  k^k 
December  28,  1951 


SUBJECT:      LO^.NS   OP  SURPLUS    FUNDS   DERIVED   FROM  BONDS 
TO   MiiET   OBLIGATIONS  OF  APPROPRI^-TIONS    FROM 
OTHER    AUTHOR IZLD   BOND   PUITOS,    PENDING  RECEIPT 
OF  PROCEEDS    FROM   THE  SALE   OF  LATTER    BONDS. 


Dear  Sir: 

You  have  requested,  as  follows,  an  opinion  of  this  office: 

REQUEST 

"Does  Article  IV,  Section  31  of  the  Constitution 
of  the  State  of  California  contain  any  restrictions 
with  respect  to  temporary  loans  of  moneys  received 
from  the  sale  of  bonds  as  may  be  necessary  to  provide 
for  meeting  the  obligations  incurred  for  maintenance 
purposes  of  the  City  and  County?" 

In  amplification  of  the  foregoing,  your  letter  adds: 

"Herewith  is  a  list  of  bond  funds  from  which  we  propose 
to  make  temporary  loans  of  moneys  received  or  to  be 
received  from  the  proceeds  of  bond  sales," 

The  list  consists  of  the  following: 

"GENERAL  CITY  AND  COUNTY: 

1927  Bernal  Cut 

1927  Boulevard 

1933  Sewer 

19i4.2  Fire   Protection 

19i4l(.  Sewer 

1914.7  Street   Improvement 

19t|7  Recreation 

19I|7  Juvenile    Court   and  Detention  Home 

19U8  School 

1914.6  Sewage  Treatment 

19U8  Off-street  Parking 
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"PUBLIC  SERVICE  LNTERPRIoLS: 

193?  Hetch  Hetchy 

1938  Airport 

19U2  '-'ater   Distribution 

1914-5  Airport 

19i4.7  Municipal  Railway  Rehabilitation 

I9I4.7  Market  Street   nallway  Refinancing 

19U7  Hetch  Hetchy  '  ater 

19i4.9  Cherry   Valley  Dam 

191+9  '-irport." 

It  is  assumed  that  idle  funds  are  in  your  hands  relating  to 
these  bond  Issues  with  work  not  yet  at  a  stege  of  full  completion. 
If  the  work  were  completed,  then  the  final  sentence  of  Government 
Qnde.,   Section  14-3628  would  tp  ply  requiring  any  balance  of  money  then 
remaining  to  be  transferred  to  the  general  fund. 

It  a^oears  that,  by  a  resolution  approved  by  the  Acting 
Mayor  on  July  6,  1950,  the  Board  of  Supervisors  adopted  the 
following: 

"PROVIDING  FOR  TiiE  TEiiPOR>.RY  T^AN^PER 
OP  SURPLUS  FUNDS  PENDING  RECEIPT  OP 
PROCEEDS  FROM  SALE  0^  AUTHORIZED  BONDS. 

"Resolution  No.  IOO58 
(Series  of  1939) 

"RESOLVED  that  whenever  surplus  funds  are 
available  for  the  purposes  recited  in  Chapter  I4., 
Article  1,  of  the  Government  Code  of  the  State  of 
California,  the  Treasurer  of  the  City  end   County  of 
San  Francisco,  upon  authorization  of  the  Controller  of 
said  City  and  County,  be  and  he  is  hereby  authorized  and 
directed  to  make  temporary  transfers  from  such  surplus 
funds  in  his  custody  as  may  be  necessary  to  meet 
obligations  of  appropriations  made  by  the  Board  of 
Supervisors  from  authorized  Bond  Funds,  pending  receipt 
of  proceeds  from  the  sale  of  related  authorized  Bonds, 
provided  that  there  shall  first  be  reserved  by  the 
Controller  a  sufficient  amount  of  authorized  unsold 
Bonds  for  the  replacement  of  such  temporary  transfers, 
and  provided  further  the  amount  so  transferred  shall 
be  replaced  In  the  fund  from  which  It  was  transferred 
from  the  proceeds  of  the  sale  of  the  related  Bonds," 
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In  added  clarification,  It  Is  aonarent  that  the  Board  of 
Supervisors  intended  to  refer  to  Title  5»  Division  2,  Part  1, 
Chapter  k,    Article  1,  of  the  Government  Code.   This  article 
presently  consists  of  Sections  53600  to  53^06  of  the  Government 
Code  relating,  to  the  investment  of  surnlus  fun^s  by  local  agencies. 

In  addition  to  Resolution  No.  10058  heretofore  set  forth, 
the  Board  of  Supervisors,  by  a  resolution  apnroved  by  the  I-sayor 
on  February  1,  195l»  has  Drovided  as  follows  with  respect  to  the 
obligations  incurred  for  the  maintenance  of  both  the  functions 
of  the  City  and  County  of  San  Francisco  and  the  San  Francisco 
Unified  School  District  from  January  1,  1951  until  the  second 
installment  of  taxes  for  the  fiscal  y  ar  1950-1951  Is  collected 
or  is  delinouent,  subject  to  restrictions  stated  in  the  resolution. 
The  resolution  reads  as  follows: 

"authorising  TLl'  PORi-J^Y  T^/JISPLR  07 
FUNDS  PLNDING  Ri^CEIPT  OF  Si^COND  INSTkLL- 
MENT  0?  TAXLS  FOR  FlSCiX  YLZ-R  1950-1951. 

"Resolution  No.  10769 
(Series  of  1939) 

"RESOLVED,  That  pursuant  to  the  provisions  of 
Section  31  of  Article  IV  of  the  Constitution  of  the 
State  of  California,  the  Treasurer  of  the  City  and 
County  of  San  Francisco  be  m d  he  is  hereby  auth- 
orized and  directed  to  make,  after  the  first  day  of 
January,  195l»  such  temporary  transfers  from  funds 
in  his  custody  as  may  be  necessary  for  meeting  the 
obligations  incurred  for  the  maintenance  of  the  City 
and  County  functions  of  said  City  and  County  of 
San  Francisco,  and  the  San  Francisco  Unified  School 
District  from  the  first  day  of  January,  195l»  until  the 
second  installment  of  taxes  for  the  fiscal  year 
1950-1951  is  collected,  or  is  delinquent;  that  such 
temporary  transfer  of  said  funds  shall  not  exceed 
eighty-five  per  cent  {&S%)    of  the  second  installment 
of  taxes  to  accrue  to  the  City  and  County  for  said 
fiscal  year,  and  said  sums  so  transferred  shall  be 
replaced  In  the  funds  from  which  the  same  were  trans- 
ferred on  or  before  May  15»  1951*  and  before  any 
other  obligation  of  said  City  and  County  Is  met  from 
such  taxes." 


Although  your  reouest  for  an  opinion  does  not  mention  the 
latter  resolution,  you  have  submitted  a  copy  of  the  same.  V.e  take 
it  thet  you  also  desire  the  opinion  of  this  office  with  reference 
to  it.   The  foregoing  resolutions  may  be  separately  considered. 

Inasmuch  as  your  reouest  for  an  opinion  refers,  in  its 
Inception,  to  Article  IV,  Section  31  of  the  Constitution  of  the 
State  of  California,  it  is  timely  that  we  set  forth  the  appro- 
priate portion  of  that  constitutional  section: 

"And  provided,  still  further,  that  not- 
withstanding the  restrictions  contained  in  this 
Constitution,  the  treasurer  of  any  city,  county, 
or  city  and  county  shall  have  power  and  it  shall 
be  his  duty  to  make  such  temporary  transfers  from 
the  funds  in  his  custody  as  may  be  necessary  to 
provide  funds  for  meeting  the  obligations  incurred 
for  maintenance  purposes  by  any  city,  county,  city 
and  county,  district,  or  other  political  sub- 
division whose  fun'is  are  in  his  custody  and  are  paid 
out  solely  through  his  office.   Such  temporary 
transfer  of  funds  to  any  political  subdivision 
shall  be  made  only  upon  resolution  adopted  by  the 
governing  body  of  the  city,  county,  or  city  and 
county  directing  the  treasurer  of  such  city,  county, 
or  city  and  county  to  make  such  temporary  transfer. 
Such  temporary  transfer  of  funds  to  any  political 
subdivision  shall  not  exceed  6$  per  cent  of  the 
taxes  accruing  to  such  political  subdivision, 
shall  not  be  made  prior  to  the  first  day  of  the 
fiscal  year  nor  after  the  last  Monday  in  /.pril 
of  the  current  fiscal  year,  and  shall  be  replaced 
from  the  taxes  accruing  to  such  political  subdivision 
before  any  other  obligation  of  sur-h  political 
subdivision  is  met  from  such  taxes."  (Lmohasis  ours). 
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First  giving  consideration  to  Resolution  No,  10058  (the 
first  resolution  hereinabove  quoted),  you  inquire  whether  there 
is  anything  in  the  constitutional  section  set  forth  above  which 
can  be  considered  a  restriction  upon  the  power  to  formulate  the 
temporary  loan  from  one  bond  fund  to  the  other  under  the 
conditions  stated  in  that  resolution.   It  appears,  from  the 
face  of  the  resolution,  that  the  Treasurer  of  the  City  and 
County  of  San  Francisco  is  authorized  only  to  the  extent  that 
he  may  temporarily  transfer  from  surolus  fun'is  in  his  custody 
such  an  amount  as  may  be  necessary  to  meet  obligations  of 
appropriations  made  by  the  Board  of  Supervisors  from  authorized 
bond  funds,  pending  receipt  of  proceeds  from  the  sale  of 
related  authorized  bonds,  with  the  proviso  that  the  Controller 
shall  reserve  a  sufficient  amount  of  authorized  unsold 
bonds  for  the  replacement  of  such  temporary  transfers  (and 
presumably  out  of  the  proceeds,  when  sold,  of  such  reserved 
bonds)  and  with  the  further  proviso  that  the  amount  transferred 
shall  be  replaced  in  the  fund  from  which  tie  transfer  has 
been  made  out  of  the  sale  of  the  bonds  so  reserved. 


V.'e  find  nothing  in  the  constitutional  section 
which  inhibits  the  procedure  authorized  by  the  resolution 
under  discussion.  '  e  do  not  construe  the  constitutional 
provision  as  other  than  an  authorization  of  pov;er  non-exclu- 
sive of  other  methods  by  which  the  same  result  may  be  accom- 
plished.  There  is  no  doubt  that  the  plan  devised  by 
Resolution  No,  10059  affords  equivalent  and  indeed  perhaps 
more  adeouate  method  of  assurance  that  the  funds  so  transferred 
will  be  restored  to  the  original  fund  from  which  they  have 
been  taken. 


I 
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It  must  be  recognized  that  there  Is  a  gtneral  rule  of  law 
that  funds  derived  from  the  sale  of  bonds  cannot  be  diverted  to 
purposes  other  than  those  authorized  In  the  proceedings  for  the 
creation  of  that  particular  issue  of  bonds, 

CITY  OF  OAKLAND  v.  V.'ILLIAFiS  (1930), 
107  Cal.App.  3U0,  290  Pac.  lOl+U; 
(Petition  for  hearint,  in  Supreme 
Court  denied) 

McQUILLIN  ON  MUNICIPAL  CORPORATIONS 
(3rd  Ed.),  Vol.  15,  sec.  i+3.68. 

This  rule  at  present  is  codified  in 

G0VLRN>:LNT  code,  section  1+3626 
(based,  according  to  editor's  note, 
on  Stats.  1901,  ch.  32,  sec.  6,  as 
amended  by  Stats.  1914-7,  ch.  1^06. 
Vide,  Deering's  General  Laws, 
former  Act  5178): 

"The  proceeds  of  the  bonds  shall  be  placed 
in  the  treasury  to  the  credit  of  the  proper 
Improvement  fund  and  applied  exclusively  to  the 
purpose  and  object  recited  in  the  ordinance." 

This  general  rule,  hov/ever,  does  not  apoly  in  the  instant 
problem  for  the  reason  that  the  courts  have  held  that  there  is  no 
diversion  by  temporary  loan  arrangements  akin  to  the  legislative 
procedure  here  under  consideration. 

For  example,  in  CITY  OF  SAN  DIEGO  v.  MILLAN  (1932),  127  Cal. 
App.  521,  16  Pac.  {26)    357,  it  was  held  that  there  was  no  diversion 
of  bond  funds  under  the  procedure  there  adopted.  Analagous,  as  we 
shall  observe,  to  the  legislation  presently  under  consideration,  the 
City  of  San  Diego  created  a  bond  issue  for  the  acquisition  of  a 
reservoir  site  and  appurtenant  structures.   (These  are  referred  to 
in  the  opinion  and  herein  as  El  Capitan  Bonds). 

At  a  prior  date,  the  electors  of  San  Diego  had  authorized 
bonds  for  the  construction  of  another  project  (referred  to  in  the 
opinion  and  herein  as  the  Sutherland  Bonds). 

The  City  Council  of  San  Diego  enacted  a  resolution  whereby  it 
determined  that  certain  surplus  moneys  vjere  in  the  Sutherland  dam 
bond  fund,  not  immediately  required,  and  directing  the  City  Treasur- 
er to  pay  out  of  those  moneys  sums  for  the  purchase  of  El  Capitan 
bonds.   This  proceeding  was  to  compel  the  Treasurer  so  to  do. 
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In  ordering  the  Issuance  of  a  peremptory  vrrlt  of  mandate, 
the  Court  relied  upon  a  California  statute  (hereinafter  set 
forth  in  the  excerpt  from  the  opinion),  to  the  effect  that 
sxirplus  money  in  the  treasury  of  a  municipality  may  be  utilized 
in  the  purchase  of  bonds  of  the  municipality. 

Thus,  the  Court  went  to  the  length  of  holding  that, 
under  the  statute,  bond  funds  may  comprise  such  surplus  money. 
The  decision  was  rendered  in  full  recognition  of  the  provision 
of  the  Kunicioal  Ponding  Act  to  the  effect  that  proceeds  from 
the  sale  of  bonds  are  to  be  applied  exclusively  to  the  purposes 
designated  in  the  ordinance.   That  provision,  as  we  have  seen, 
is  repeated  in  the  GOVERNMENT  CODE.   (Section  U3626,  quoted 
above) . 

In  holding  that  there  vras  no  diversion  from  the  Sutherland 
bond  fund,  the  Court  ruled  (p.  53^  of  127  Cal.  App,,  bottom): 

"Lastly,  respondent  maintains 
that  funds  derived  from  the  sale  of  the 
Sutherland  dam  bonds  cannot  be  diverted 
from  that  fund  and  used  in  the  construct- 
ion of  the  El  Capitan  dam  vlthout  the 
express  authority  from  the  electors  of 
the  City  of  San  Diet©.   He  relies  upon 
the  provisions  of  section  six  of  the 
Municipal  Bonding  Act,  which  we  have 
already  quoted,  to  support  this  conten- 
tion.  Undoubtedly  his  position  should  be 
sustained  if  any  such  diversion  of  these 
funds  were  contemplated.  Vie  do  not  under- 
stand that  any  such  action  is  contemplated. 

"In  1913  the  legislature  passed  an 
act  (Stats.  1913»  p.  76),  which  provides 
that:   'Any  .  .  .  city  .  .  .  which  .  .  . 
hereafter  shell  have  any  surplus  money  in 
the  treasury  thereof  not  required  for  the 
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Immediate  necessities  of  the  said  .  ,  . 
city  .  ,  ,  i3  hereby  authorized  to  invest 
such  portion  of  any  such  surplus  as  to  the 
governing  body  of  said  .  ,  .  city  .  ,  . 
may  be  deemed  wise  or  expedient  in  any 
bonds  .  .  .  hereafter  issued  by  such  .  .  , 
city. '   The  act  further  provides  that  the 
bonds  3o  purchased  may  be  sold  and  the 
proceeds  'applied  to  the  purposes  for 
which  the  money,  with  which  the  bonds  were 
oricinally  purchased,  was  placed  in  the 
treasury. '   This  act  clearly  contemplates 
a  purchase  of  bonds  for  a  temporary  period. 
The  money  from  the  Sutherland  dam  bonds  will 
not  be  diverted  from  the  purposes  for  which 
the  bonds  vrere  authorized.   \i/hen  the  surplus 
money  is  required  in  the  Sutherland  dam 
project  the  El  Capitan  dam  bonds  vrill  be 
sold  and  the  money  returned  to  the  Sutherland 
dam  bond  fund.   In  the  meantime  this  fund 
vl  11  benefit  by  a  higher  rate  of  interest 
on  its  money  than  could  be  obtained  other- 
wise.  This  procedure  seems  to  be  directly 
contemplated  by  the  act  from  which  we  have 
quoted."   (tinphasis  ours) 
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For  present  purposes,  the  Important  feature  of  the 
decision  from  which  we  have  just  quoted  is  that  there  was  no 
diversion  from  the  Sutherland  bond  funds  under  the  procedure 
there  adopted.   It  would  seem  to  follow,  a  fortiori,  that,  under 
the  procedure  here  being  considered,  no  diversion  occurs  under 
the  ample  means  of  accomplishing  reimbursement  to  the  funds 
from  which  there  are  temporary  withdrawals. 

That  there  is  inherent  power  in  the  Board  of  Supervisors 
to  provide  for  such  transfer  is  made  evident  by  the  case  of 
G>.T£S  V.  S'.EITZER  (111.  1932),  179  N.E.  837,  79  A.L.R.  1151. 

In  that  cast,  idle  bond  funds  were  temporarily  transferred, 
by  authority  of  the  legislative  body,  to  the  benefit  of  another 
fund  having  sufficient  income  to  repay  the  sum  borrowed  and 
with  the  provision  for  such  repayment.  The  Court  ruled  as 
follows  (page  Si+O,  col.  1): 

"Municipal  officers  have  no  right  to  divert 
moneys  from  one  fund  to  another  and  different  fund  for 
which  it  was  not  appropriated.   But  the  word  'divert' 
is  used  in  the  sense  of  turning  such  fund  permanently 
from  its  purpose  or  the  final  appropriation  of  it 
to  some  other  use.   If,  as  counsel  for  appellees  argue, 
the  commissioners  had  a  right  to,  and  did,  temporarily 
borrow  sufficient  idle  bond ^ funds  or  other  funds  for  the 
benefit  of  a  fund  having  a  stated  and  sufficient 
Income  to  repay  the  sum  borrowed,  as  the  bond  fund 
had,  and  with  the  intention  that  it  shall  be  so  repaid, 
such  is  not  a  diversion  of  funds,  for  the  fund  from  whloh 
the  money  is  taken  holds  the  credit  against  bond 
Interest  and  principal  fund  and  is  not  depleted. 
Section  12  of  article  9  of  the  Constitution  provides 
that  any  municipal  corporation  incurring  bonded 
Indebtedness,  'shall  before,  or  at  the  time  of  doing 
30,  provide  for  the  collection  of  a  direct  annual 
tax  sufficient  to  pay  the  Interest  on  such  debt 
as  it  falls  due,  and  also  to  pay  and  discharge  the 
principal  thereof  within  twenty  years  from  the 
time  of  contracting  the  same.'   It  will  be  observed 
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"that  this  provision  of  the  Constitution  contemplates, 
not  only  the  levy  of  taxes  sufficient  to  meet  the 
interest  and  principal  payment  on  bonds,  but  likewise 
reoulres  the  collection  of  taxes  in  such  amounts. 
This  provision  of  the  Constitution  is  mandatory  and 
self-executing.   No  sunplemental  legislation  is 
necessary  to  make  it  effective.  Liabilities  against 
municipalities  accruing  during  the  year  for  which 
the  levy  is  made,  frequently  must,  in  order  to 
preserve  the  credit  of  the  municipality,  be  paid 
prior  to  the  collection  of  the  tax,  and  it  is  the 
duty  of  the  officers  in  charge  of  the  levy  and 
collection  of  taxes  to  use  sound  business  judgment 
that  the  credit  of  the  municipality  be  not  impaired," 
(Citing  authorities),   (j-^mphasls  ours). 

The  decision  from  which  we  have  Just  quoted  is  from 
a  well-respected  jurisdiction,  being  a  decision  of  the  Supreme 
Court  of  Illinois,  and  we  consider  it  good  law,   VJe  have  been 
unable  to  locate  any  other  authority  so  precisely  in  point. 

It  is  to  be  noted  that  the  above  decision  refers  to  a 
constitutional  provision  of  the  State  of  Illinois  which  provides 
for  the  collection  of  a  direct  annual  tax  sufficient  to  pay  the 
interest  on  the  bonded  debt  as  It  f£lls  due  and  to  pay  and 
discharge  the  principal,  'le  have  similar  provisions  in  the  leg- 
islation of  the  State  of  California  (Government  Code,  Sections 
U3632,  i;3633  and  U363i].),  A  fortiori,  the  reservation  of  sufficient 
unsold  bonds,  in  the  manner  provided  for  by  Resolution  No,  10058, 
must  be  considered  su.Tlcient  establishment  of  assurance  and 
security  for  the  return  of  the  funds  so  withdrawn. 

Turning  to  Resolution  No,  10769,  as  set  forth  above, 
with  respect  to  the  San  Francisco  '^nifled  School  District, 
it  appears  that  this  resolution  is  thoroughly  within  the 
substance  of  the  constitutional  provision  of  California  set 
forth  above  and  is  in  complete  accord  with  the  decision  in 
GATES  V.  S'  EITZER,  heretofore  cited. 
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You  are  therefore  advised  that  both  Resolutions  10058  and 
10769  afford  methods  within  the  realm  of  legality  by  which  idle 
bond  funds  nay  be  transferred  for  the  purposes  named  subject  to 
the  restrictions  embodied  in  the  respective  resolutions. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


ADT 


TO:      Mr.   H.   D,   Ross,   Controller 
109   City   Hall 
San  Francisco  2 


